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Item 1.01 Entry into a Material Definitive Agreement.
 
Initial Public Offering and Underwriting Agreement
 
On December 17, 2021, Fresh Vine Wine, Inc. (formerly Fresh Grapes, LLC) (the “Company”) completed its underwritten initial public offering (the “IPO”) of 2,200,000
shares of the Company’s common stock (“Common Stock”) at a price to the public of $10.00 per share. All shares of Common Stock were issued and sold by the Company.
The underwriters have been granted a 45-day option to purchase up to an additional 330,000 shares of common stock from the Company at the initial public offering price. The
shares of Common Stock were registered for sale pursuant to Registration Statements on Form S-1 (Registration No. 333-261037), initially filed with the Securities and
Exchange Commission on November 12, 221 and declared effective on December 13, 2021 ) (as amended, the “Registration Statement”).
 
On December 13, 2021, in connection with the pricing of the IPO, the Company entered into an underwriting agreement (the “Underwriting Agreement”) with The Oak Ridge
Financial Services Group, Inc., as representative (the “Representative”) of the underwriters listed on Schedule I thereto. The Underwriting Agreement contains customary terms
and conditions for an underwritten public offering, including the Company’s obligation to pay certain expenses associated with the offering. The Underwriting Agreement also
contains indemnification and contribution provisions that would require each party to indemnify the other party for damages that arise out of any untrue statement or omission
of a material fact in the registration statement, prospectus or other marketing materials relating to the offering, which statement or omission would cause the disclosure therein
to be materially misleading and resulted from information supplied by the indemnifying party.
 
The description of the Underwriting Agreement is qualified in its entirety by reference to the full text of the Underwriting Agreement attached hereto as Exhibit 1.1, which is
hereby incorporated by reference into this Item 1.01.  
 
Director and Officer Indemnification Agreements
 
Effective December 13, 2021, the Company entered into indemnification agreements (the “Indemnification Agreements”) with each of its officers and directors. The
Indemnification Agreements clarify and supplement indemnification provisions already contained in the Company’s bylaws (the “Bylaws”) and generally provide that the
Company shall indemnify the indemnitees to the fullest extent permitted by applicable law, subject to certain exceptions, against expenses, judgments, fines and other amounts
actually and reasonably incurred in connection with their service as a director or officer and also provide for rights to advancement of expenses and contribution. The terms and
provisions of the Indemnification Agreements are substantially the same as those set forth in the form of Indemnification Agreement previously filed as Exhibit 10.13 to the
Registration Statement and as described therein. The description of the Indemnification Agreements is qualified in its entirety by reference to the full text of such form of
Indemnification Agreement, which is incorporated by reference as Exhibit 10.1 hereto and hereby incorporated by reference into this Item 1.01.
 
Item 3.02 Unregistered Sales of Equity Securities
 
Underwriter Warrant
 
Upon closing of the IPO on December 17, 2021, as additional underwriting compensation, the Company granted to the underwriters for the IPO warrants to purchase up to an
aggregate of 110,000 shares of Common Stock at an exercise price of $12.00 per share, subject to customary anti-dilution provisions. The warrants are exercisable for a term of
five years, commencing on December 13, 2022 (the one year anniversary of the date of the final prospectus for the IPO). The Warrants includes a cashless exercise provision
entitling the underwriters to surrender a portion of the underlying common stock that has a value equal to the aggregate exercise price, in lieu of paying cash upon exercise.
 
The warrants were issued to the underwriters in reliance on the exemption from registration provided by Section 4(a)(2) of the Securities Act of 1933, as amended (the “Act”),
since the issuance did not involve a public offering, the recipient took the securities for investment and not resale, and the Company took appropriate measures to restrict
transfer.
 
The foregoing disclosure is qualified in its entirety by reference to the form of Underwriter Warrant, which is filed as Exhibit 4.1 hereto and hereby incorporated by reference
into this Item 3.02.
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Item 3.03 Material Modification to Rights of Security Holders.
 
The information set forth under Item 5.03 below is incorporated by reference in this Item 3.03.
 
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.
 
2021 Equity Incentive Plan
 
Effective December 9, 2021, the Company’s Board of Directors adopted and approved The Fresh Vine Wine, Inc. 2021 Equity Incentive Plan (the “2021 Plan”) substantially in
the form previously filed as Exhibit 10.10 to the Registration Statement. The 2021 Plan provides for the granting of incentive and non-qualified stock options, restricted and
unrestricted stock, restricted and unrestricted stock units, stock appreciation rights, performance units and other stock-based awards to current and prospective employees and
directors of, and consultants and advisors to, the Company. The 2021 Plan was approved by the Company’s stockholders on December 11, 2021. For further information
regarding the 2021 Plan, see “Executive and Director Compensation—Fresh Vine Wine, Inc. 2021 Equity Incentive Plan” in the Registration Statement.
 
A copy of the 2021 Plan is filed herewith as Exhibit 10.3 and incorporated herein by reference. The above description of the 2021 Plan is not complete and is qualified in its
entirety by reference to such exhibit.
 
Grants of Restricted Stock Units
 
Effective December 17, 2021, the Company granted 125,926 and 251,851 restricted stock units (“RSUs”), respectively, to Elliot Savoie, Chief Financial Officer and Secretary
of the Company, and Timothy Michaels, Chief Operating Officer of the Company, under the 2021 Plan. Each RSU represents the right to receive one share of Common Stock
from the Company upon vesting, with vesting scheduled to occur on the date that is 180 days after the date of the final prospectus for this offering.
 
The Form of Restricted Stock Unit Agreement governing the RSUs was filed as Exhibit 10.11 to the Registration. The above description of the RSUs is not complete and is
qualified in its entirety by reference to such exhibit, which is incorporated by reference as Exhibit 10.3 hereto and hereby incorporated by reference into this Item 5.02.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
On December 8, 2021, the Company completed its conversion from a Texas limited liability company to a Nevada corporation, upon which the Company’s Articles of
Incorporation (the “Charter”), in the form previously filed as Exhibit 3.1 to the Registration Statement became effective. The Charter, among other things, provides that the
Company’s authorized capital stock consists of 100,000,000 shares of Common Stock and 25,000,000 shares of preferred stock. On December 9, 2021, the Company’s board of
directors adopted bylaws of the Company (the “Bylaws”) in the form previously filed as Exhibit 3.2 to the Registration Statement. A description of the Company’s capital
stock, after giving effect to the adoption of the Charter and Bylaws, has previously been reported by the Company in the Registration Statement. The Charter and Bylaws are
filed herewith as Exhibit 3.1 and Exhibit 3.2, respectively, and are incorporated herein by reference.
 
Item 8.01. Other Events.
 
On December 13, 2021, the Company issued a press release announcing the pricing of the IPO, which is attached hereto as Exhibit 99.1.
 
On December 17, 2021, the Company issued a press release announcing the closing of the IPO, which is attached hereto as Exhibit 99.2.
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Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits.
 
Exhibit No.  Description
  
1.1*

 
Underwriting Agreement dated December 13, 2021 by and between Fresh Vine Wine, Inc. and The Oak Ridge Financial Services Group, Inc., as
Representative of the several Underwriters Named in Schedule I thereto

3.1*  Articles of Incorporation of Fresh Vine Wine, Inc.
3.2*  Bylaws of Fresh Vine Wine, Inc.
4.1*  Form of Underwriter Warrant
10.1

 
Form of Indemnification Agreement between Fresh Vine Wine, Inc. and each of its officers and directors (incorporated by reference to Exhibit 10.13 to
Registration Statement on Form S-1/A filed December 7, 2021)

10.2*  Fresh Vine Wine, Inc. 2021 Equity Incentive Plan
10.3

 
Form of Restricted Stock Unit Agreement, pursuant to the Fresh Vine Wine, Inc. 2021 Equity Incentive Plan, between Fresh Vine Wine, Inc. and each of
Timothy Michaels and Elliot Savioe (incorporated by reference to Exhibit 10.11 to Registration Statement on Form S-1/A filed December 7, 2021)

99.1*  Press Release dated December 13, 2021
99.2*  Press Release dated December 17, 2021

 
 

* Filed herewith
 
 

3

https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex1-1_freshvine.htm
https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex3-1_freshvine.htm
https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex3-2_freshvine.htm
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https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex10-2_freshvine.htm
http://www.sec.gov/Archives/edgar/data/0001880343/000121390021062355/fs12021a1ex10-11_freshgrapes.htm
https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex99-1_freshvine.htm
https://s3.amazonaws.com/equisolve-dev4/amaze/sec/0001213900-21-066386/for_pdf/ea152713ex99-2_freshvine.htm


 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 
 FRESH VINE WINE, INC.
   
   
Date: December 20, 2021 By: /s/ Elliot Savoie        
  Elliot Savoie
  Chief Financial Officer
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Exhibit 1.1
 

2,200,000 Shares
 

FRESH VINE WINE, INC.
 

Common Stock, par value $0.001 per share
 

UNDERWRITING AGREEMENT
 

December 13, 2021
 
THE OAK RIDGE FINANCIAL SERVICES GROUP, INC.
As Representative of the several Underwriters

Named in Schedule I hereto
c/o The Oak Ridge Financial Services Group, Inc.
701 Xenia Avenue South, Suite 100
Golden Valley, MN 55416
 
Ladies and Gentlemen:
 

Fresh Vine Wine, Inc., a Nevada corporation incorporated upon conversion from a limited liability company previously organized in the State of Texas under the name
Fresh Grapes, LLC (the “Company”), proposes to sell to the several Underwriters named in Schedule I hereto (the “Underwriters”) an aggregate of 2,200,000 authorized but
unissued shares (the “Firm Shares”) of Common Stock, par value $0.001 per share (the “Common Stock”), of the Company. The Company also has granted to the several
Underwriters an option to purchase up to 330,000 additional shares of Common Stock on the terms and for the purposes set forth in Section 3 hereof (the “Option Shares”).
The Firm Shares and any Option Shares purchased pursuant to this Underwriting Agreement (this “Agreement”) are herein collectively called the “Securities.”
 

The Company hereby confirms its agreement with respect to the sale of the Securities by the Company to the several Underwriters, for whom The Oak Ridge Financial
Services Group, Inc. is acting as representative (the “Representative” or “you”).
 

1. Registration Statement and Prospectus. A registration statement on Form S-1 (File No. 333-261307) with respect to the Securities, including a preliminary form of
prospectus, has been prepared by the Company in conformity with the requirements of the Securities Act of 1933, as amended (the “Act”), and the rules and regulations
(“Rules and Regulations”) of the Securities and Exchange Commission (the “Commission”) thereunder and has been filed with the Commission. Such registration statement,
including the amendments, exhibits and schedules thereto, as of the time it became effective, including the Rule 430A Information (as defined below), is referred to herein as
the “Registration Statement.” The Company will prepare and file a prospectus pursuant to Rule 424(b) of the Rules and Regulations that discloses the information previously
omitted from the prospectus in the Registration Statement in reliance upon Rule 430A of the Rules and Regulations, which information will be deemed retroactively to be a part
of the Registration Statement in accordance with Rule 430A of the Rules and Regulations (“Rule 430A Information”). If the Company has elected to rely upon Rule 462(b) of
the Rules and Regulations to increase the size of the offering registered under the Act, the Company will prepare and file with the Commission a registration statement with
respect to such increase pursuant to Rule 462(b) of the Rules and Regulations (such registration statement, including the contents of the Registration Statement incorporated by
reference therein is the “Rule 462(b) Registration Statement”). References herein to the “Registration Statement” will be deemed to include the Rule 462(b) Registration
Statement at and after the time of filing of the Rule 462(b) Registration Statement. “Preliminary Prospectus” means any prospectus included in the Registration Statement
prior to the effective time of the Registration Statement, any prospectus filed with the Commission pursuant to Rule 424(a) under the Rules and Regulations and each
prospectus that omits Rule 430A Information used after the effective time of the Registration Statement. “Prospectus” means the prospectus that discloses the public offering
price and other final terms of the Securities and the offering and otherwise satisfies Section 10(a) of the Act. All references in this Agreement to the Registration Statement, any
Preliminary Prospectus, the Prospectus or any amendment or supplement to any of the foregoing, is deemed to include the copy filed with the Commission pursuant to its
Electronic Data Gathering, Analysis and Retrieval System or any successor system thereto (“EDGAR”).
 

 



 

 
All references herein to the Registration Statement, any Preliminary Prospectus or a Prospectus shall be deemed as of any time to include the documents and

information incorporated therein by reference in accordance with the Rules and Regulations, if any.
 

2. Representations and Warranties of the Company.
 

(a) Representations and Warranties of the Company. The Company represents and warrants to, and agrees with, the several Underwriters as follows:
 

(i) Registration Statement and Prospectuses. The Registration Statement (other than the Rule 462(b) Registration Statement) and any post-effective
amendment thereto has become effective under the Act and any Rule 462(b) Registration Statement will become automatically effective under the Act upon its filing
with the Commission. No stop order suspending the effectiveness of the Registration Statement or any post-effective amendment thereto has been issued, and no
proceeding for that purpose has been initiated or, to the Company’s knowledge, threatened by the Commission. No order preventing or suspending the use of any
Preliminary Prospectus or the Prospectus (or any supplement thereto) has been issued by the Commission and no proceeding for that purpose has been initiated or, to
the Company’s knowledge, threatened by the Commission. As of the time each part of the Registration Statement (or any post-effective amendment thereto) became or
becomes effective, such part conformed or will conform in all material respects to the requirements of the Act and the Rules and Regulations. Upon the filing or first
use within the meaning of the Rules and Regulations, each Preliminary Prospectus and the Prospectus (or any supplement to either) conformed or will conform in all
material respects to the requirements of the Act and the Rules and Regulations. All references to the Company’s “knowledge” will mean the actual knowledge of the
Company’s Executive Chairman, Chief Executive Officer, Chief Financial Officer and Secretary, and Chief Operating Officer after reasonable investigation.
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(ii) Accurate Disclosure. Each Preliminary Prospectus, at the time of filing thereof or the time of first use within the meaning of the Rules and

Regulations, did not contain an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading. Neither the Registration Statement nor any amendment thereto, at the effective time
of each part thereof, at the First Closing Date (as defined below) or at the Second Closing Date (as defined below), contained, contains or will contain an untrue
statement of a material fact or omitted, omits or will omit to state a material fact required to be stated therein or necessary to make the statements therein not
misleading. As of the Time of Sale (as defined below), neither (A) the Time of Sale Disclosure Package (as defined below) nor (B) any issuer free writing prospectus
(as defined below), when considered together with the Time of Sale Disclosure Package, included an untrue statement of a material fact or omitted to state a material
fact necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading. Neither the Prospectus nor any
supplement thereto, as of its issue date, at the time of any filing with the Commission pursuant to Rule 424(b) of the Rules and Regulations, at the First Closing Date
or at the Second Closing Date, included, includes or will include an untrue statement of a material fact or omitted, omits or will omit to state a material fact necessary
in order to make the statements therein, in light of the circumstances under which they were made, not misleading. The representations and warranties in this
Section 2(a)(ii) shall not apply to statements in or omissions from any Preliminary Prospectus, the Registration Statement (or any amendment thereto), the Time of
Sale Disclosure Package or the Prospectus (or any supplement thereto) made in reliance upon, and in conformity with, written information furnished to the Company
by you, or by any Underwriter through you, specifically for use in the preparation of such document, it being understood and agreed that the only such information
furnished by any Underwriter consists of the information described as such in Section 6(e).
 
“Time of Sale Disclosure Package” means the Preliminary Prospectus dated December 7, 2021 and the information on Schedule III hereto, all considered together.
 
Each reference to a “free writing prospectus” herein means a free writing prospectus as defined in Rule 405 of the Rules and Regulations.
 
Each reference to an “issuer free writing prospectus” herein means an issuer free writing prospectus as defined in Rule 433 of the Rules and Regulations.

 
“Time of Sale” means 5:30 p.m. (New York City time) on the date of this Agreement.

 
(iii) No Other Offering Materials. The Company has not distributed and will not distribute any prospectus or other offering material in connection

with the offering and sale of the Securities other than any Preliminary Prospectus, the Time of Sale Disclosure Package or the Prospectus or other materials permitted
by the Act to be distributed by the Company; provided, however, that the Company has not made and will not make any offer relating to the Securities that would
constitute a free writing prospectus, except in accordance with the provisions of Section 4(n) of this Agreement and, except as set forth on Schedule IV hereto, the
Company has not made and will not make any communication relating to the Securities that would constitute a Testing-the-Waters Communication (as defined below),
except in accordance with the provisions of Section 2(a)(v) of this Agreement.
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(iv) Emerging Growth Company. From the time of initial confidential submission of the Registration Statement to the Commission (or, if earlier, the

first date on which the Company engaged directly or through any person authorized to act on its behalf in any Testing-the-Waters Communication (as defined below))
through the date hereof, the Company has been and is an “emerging growth company,” as defined in Section 2(a) of the Act (an “Emerging Growth
Company”). “Testing-the-Waters Communication” means any oral or written communication with potential investors undertaken in reliance on Section 5(d) of the
Act.

 
(v) Testing-the-Waters Materials. The Company (i) has not engaged in any Testing-the-Waters Communications, other than Testing-the-Waters

Communications with the prior consent of the Representative with entities that are qualified institutional buyers within the meaning of Rule 144A under the Act or
institutions that are accredited investors within the meaning of Rule 501 under the Act and (ii) has not authorized anyone other than the Representative to engage in
Testing-the-Waters Communications. The Company has not distributed any Written Testing-the-Waters Communications (as defined below) other than those listed on
Schedule IV hereto. “Written Testing-the-Waters Communication” means any Testing-the-Waters Communication that is a written communication within the
meaning of Rule 405 under the Act. Any individual Written Testing-the-Waters Communication does not conflict with the information contained in the Registration
Statement or the Time of Sale Disclosure Package, complied in all material respects with the Act, and when taken together with the Time of Sale Disclosure Package
as of the Time of Sale, did not contain any untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the
light of the circumstances under which they were made, not misleading.

 
(vi) Financial Statements. The financial statements of the Company, together with the related notes, set forth in the Registration Statement, the Time

of Sale Disclosure Package and the Prospectus comply in all material respects with the requirements of the Act and the Rules and Regulations and fairly present in all
material respects the financial condition of the Company as of the dates indicated and the results of operations, cash flows and changes in stockholders’ equity for the
periods therein specified. The financial statements of the Company, together with the related notes, set forth in the Registration Statement, the Time of Sale Disclosure
Package and the Prospectus are in conformity with generally accepted accounting principles in the United States (“GAAP”) consistently applied throughout the
periods involved. The supporting schedules of the Company included in the Registration Statement present fairly the information required to be stated therein. All non-
GAAP financial information included in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus complies with the requirements of
Regulation G and Item 10 of Regulation S-K under the Act. Except as disclosed in the Registration Statement, the Time of Sale Disclosure Package and the
Prospectus, there are no material off-balance sheet arrangements (as defined in Regulation S-K under the Act, Item 303(a)(4)(ii)) or any other relationships with
unconsolidated entities or other persons, that may have a material current or, to the Company’s knowledge, material future effect on the Company’s financial
condition, results of operations, liquidity, capital expenditures, capital resources or significant components of revenue or expenses. No other financial statements or
schedules are required to be included in the Registration Statement, the Time of Sale Disclosure Package or the Prospectus. Wipfli LLP, which has expressed its
opinion with respect to the financial statements of the Company and related schedules filed as a part of the Registration Statement and included in the Registration
Statement, the Time of Sale Disclosure Package and the Prospectus, is (x) an independent public accounting firm within the meaning of the Act and the Rules and
Regulations, (y) a registered public accounting firm (as defined in Section 2(a)(12) of the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act”)) and (z) not in
violation of the auditor independence requirements of the Sarbanes-Oxley Act.
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(vii) Organization and Good Standing. The Company has been duly organized and is validly existing as an entity in good standing under the laws of

its jurisdiction of incorporation or formation. The Company has full corporate power and authority to own its properties and conduct its business as currently being
carried on and as described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, and is duly qualified to do business as a foreign
entity in good standing in each jurisdiction in which it owns or leases real property or in which the conduct of its business makes such qualification necessary and in
which the failure to so qualify would have a material adverse effect upon the business, prospects, management, properties, operations, condition (financial or
otherwise) or results of operations of the Company and its subsidiaries, taken as a whole (“Material Adverse Effect”).

 
(viii) Absence of Certain Events. Except as contemplated in the Registration Statement, the Time of Sale Disclosure Package and in the Prospectus,

subsequent to the respective dates as of which information is given in the Time of Sale Disclosure Package, (A) the Company has not incurred any material liabilities
or obligations, direct or contingent, not in the ordinary course of business, or entered into any material transactions, or declared or paid any dividends or made any
distribution of any kind with respect to its capital stock; and (B) there has not been any change in the capital stock (other than a change in the number of outstanding
shares of Common Stock due to the issuance of shares upon the exercise of outstanding options or warrants or conversion of convertible securities), or any material
change in the short-term or long-term debt (other than as a result of the conversion of convertible securities), or any issuance of options, warrants, convertible
securities or other rights to purchase the capital stock, of the Company or any of its subsidiaries, or any material adverse change in the general affairs, condition
(financial or otherwise), business, prospects, management, properties, operations or results of operations of the Company and its subsidiaries, taken as a whole
(“Material Adverse Change”) or, to the Company’s knowledge, any development which would reasonably be expected to result in any Material Adverse Change.

 
(ix) Absence of Proceedings. Except as set forth in the Time of Sale Disclosure Package and in the Prospectus, there is not pending or, to the

knowledge of the Company, threatened or contemplated, any action, suit or proceeding (a) to which the Company is a party or (b) which has as the subject thereof any
officer or director of the Company, any employee benefit plan sponsored by the Company or any property or assets owned or leased by the Company before or by any
court or Governmental Authority (as defined below), or any arbitrator, which, individually or in the aggregate, would reasonably be expected to result in any Material
Adverse Change, or would materially and adversely affect the ability of the Company to perform its obligations under this Agreement or the Representative’s Warrant
(as defined below) or which are otherwise material in the context of the sale of the Securities. There are no current or, to the knowledge of the Company, pending,
legal, governmental or regulatory actions, suits or proceedings (x) to which the Company is subject or (y) which has as the subject thereof any officer or director of the
Company, any employee plan sponsored by the Company or any property or assets owned or leased by the Company, that are required to be described in the
Registration Statement, the Time of Sale Disclosure Package and the Prospectus by the Act or by the Rules and Regulations and that have not been so described.
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(x) Authorization; No Conflicts; Authority. This Agreement has been duly authorized, executed and delivered by the Company. The Representative’s

Warrant has been duly authorized and, at the First Closing Date and, if applicable, the Second Closing Date, will be duly executed and delivered by the Company. This
Agreement constitutes, and the Representative’s Warrant will constitute at the First Closing Date and, if applicable, the Second Closing Date, valid, legal and binding
obligations of the Company, enforceable in accordance with their terms, except as rights to indemnity hereunder may be limited by federal or state securities laws and
except as such enforceability may be limited by bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally and subject to general
principles of equity. The execution, delivery and performance of this Agreement and the Representative’s Warrant and the consummation of the transactions herein
contemplated will not (A) conflict with or result in a breach or violation of any of the terms or provisions of, or constitute a default under, or result in the creation or
imposition of any lien, charge or encumbrance upon any property or assets of the Company or any of its subsidiaries pursuant to any indenture, mortgage, deed of
trust, loan agreement or other agreement or instrument to which the Company or any of its subsidiaries is a party or by which the Company or any of its subsidiaries is
bound or to which any of the property or assets of the Company or any of its subsidiaries is subject, (B) result in any violation of the provisions of the Company’s
charter or bylaws or (C) result in the violation of any law or statute or any judgment, order, rule, regulation or decree of any court or arbitrator or federal, state, local or
foreign governmental agency or regulatory authority having jurisdiction over the Company or any of its subsidiaries or any of their properties or assets (each, a
“Governmental Authority”), except in the case of clause (A) as would not result in a Material Adverse Effect. No consent, approval, authorization or order of, or
registration or filing with any Governmental Authority is required for the execution, delivery and performance of this Agreement or the Representative’s Warrant or for
the consummation of the transactions contemplated hereby, including the issuance or sale of the Securities by the Company or the issuance of shares of Common Stock
upon the exercise of the Representative’s Warrant, except such as may be required under the Act, the rules of the Financial Industry Regulatory Authority, Inc.
(“FINRA”), The NYSE American Listing Standards or state securities or blue sky laws; and the Company has full power and authority to enter into this Agreement
and the Representative’s Warrant and to consummate the transactions contemplated hereby, including the authorization, issuance and sale of the Securities as
contemplated by this Agreement and the issuance of shares of Common Stock upon the exercise of the Representative’s Warrant.

 
(xi) Capitalization; the Securities; Registration Rights. All of the issued and outstanding shares of capital stock of the Company, including the

outstanding shares of Common Stock, are duly authorized and validly issued, fully paid and nonassessable, have been issued in compliance with all federal and state
and foreign securities laws, were not issued in violation of or subject to any preemptive rights or other rights to subscribe for or purchase securities that have not been
waived in writing (a copy of which, if any, has been delivered to counsel to the Representative), and the holders thereof are not subject to personal liability by reason
of being such holders; the Securities which may be sold hereunder by the Company and the shares of Common Stock which may be sold pursuant to the
Representative’s Warrant have been duly authorized and, when issued, delivered and paid for in accordance with the terms of this Agreement and the Representative’s
Warrant (as applicable), will have been validly issued and will be fully paid and nonassessable, and the holders thereof will not be subject to personal liability by
reason of being such holders; and the capital stock of the Company, including the Common Stock, conforms in all material respects to the description thereof in the
Registration Statement, in the Time of Sale Disclosure Package and in the Prospectus. Except as otherwise stated in the Registration Statement, in the Time of Sale
Disclosure Package and in the Prospectus, (A) there are no preemptive rights or other rights to subscribe for or to purchase, or any restriction upon the voting or
transfer of, any shares of Common Stock pursuant to the Company’s charter, bylaws or any agreement or other instrument to which the Company or any of its
subsidiaries is a party or by which the Company or any of its subsidiaries is bound, (B) none of the filing of the Registration Statement, the offering and sale of the
Securities or the Representative’s Warrant as contemplated by this Agreement, or the issuance of shares of Common Stock upon exercise of the Representative’s
Warrant, give rise to any rights for or relating to the registration of any shares of Common Stock or other securities of the Company (collectively “Registration
Rights”) and (C) any person to whom the Company has granted Registration Rights has agreed not to exercise such rights until after expiration of the Lock-Up Period
(as defined below). The Company has an authorized and outstanding capitalization as set forth in the Registration Statement, in the Time of Sale Disclosure Package
and in the Prospectus under the caption “Description of Capital Stock.”
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(xii) Stock Options. Except as described in the Registration Statement, in the Time of Sale Disclosure Package and in the Prospectus, there are no

options, warrants, agreements, contracts or other rights in existence to purchase or acquire from the Company any shares of the capital stock of the Company. The
description of the Company’s stock option, stock bonus and other stock plans or arrangements (the “Company Stock Plans”), and the options (the “Options”) or other
rights granted thereunder (each, an “Award” and collectively the “Awards”), set forth in the Time of Sale Disclosure Package and the Prospectus accurately and fairly
presents in all material respects the information required to be shown with respect to such plans, arrangements, options and Awards. Each grant of an Award (A) was
duly authorized no later than the date on which the grant of such Award was by its terms to be effective by all necessary corporate action, including, as applicable,
approval by the board of directors of the Company (or a duly constituted and authorized committee thereof) and any required stockholder approval by the necessary
number of votes or written consents, and the award agreement governing such grant (if any) was duly executed and delivered by each party thereto and (B) was made
in accordance with the terms of the applicable Company Stock Plan, and all applicable laws and regulatory rules or requirements, including all applicable federal
securities laws.

 
(xiii) Compliance with Laws. The Company and each of its subsidiaries holds, and is operating in compliance in all material respects with, all

Permits required for the conduct of their business and such Permits are valid and in full force and effect; and the Company has not received notice of any revocation or
modification of any such Permit or has reason to believe that any such Permit will not be renewed in the ordinary course; and the Company and each of its subsidiaries
are and at all times have been in compliance, in all material respects, with all applicable federal, state, local and foreign laws, regulations, orders and decrees.
“Permits” means all permits, licenses, franchises, approvals, orders, authorizations, registrations, certificates, variances, exemptions or similar rights obtained, or
required to be obtained, from any Governmental Authority or self-regulatory body.

 
(xiv) Ownership of Assets. The Company and its subsidiaries have good and marketable title to all property (whether real or personal) described in

the Registration Statement, in the Time of Sale Disclosure Package and in the Prospectus as being owned by them, in each case free and clear of all liens, claims,
security interests, other encumbrances or defects except such as are described in the Registration Statement, in the Time of Sale Disclosure Package and in the
Prospectus. The property held under lease by the Company and its subsidiaries is held by them under valid, subsisting and enforceable leases with only such
exceptions with respect to any particular lease as do not interfere in any material respect with the conduct of the business of the Company or its subsidiaries.

 
(xv) Intellectual Property.

 
(A) The Company (1) solely and exclusively owns each item of Intellectual Property (as defined below) owned or purported to be owned by

the Company and (2) has the right to use and exploit pursuant to a valid and enforceable written license or other legally enforceable right all Intellectual
Property necessary for the conduct of the Company’s business as now conducted or as described in the Registration Statement, the Time of Sale Disclosure
Package and the Prospectus to be conducted (collectively (1) and (2), the “Company IP”), except as such failure to own, right to use or acquire such rights
would not result in a Material Adverse Effect. The Company and its subsidiaries have at all times complied in all material respects with the terms of each
agreement pursuant to which Intellectual Property has been licensed to the Company, and all such agreements are in full force and effect. Except as disclosed
in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, the Company is the owner of record of all Intellectual Property owned
or purported to be owned by the Company that is subject to any issuance, registration, or application by or with any governmental authority (collectively, the
“Registered IP”). “Intellectual Property” means any and all intellectual, proprietary, and industrial property rights, recognizable in any jurisdiction, including
all rights pertaining to or deriving from patents (including any and all provisionals, continuations, continuations-in-part, divisionals, re-examinations, reissues
and the like), trade dress, trade or service marks (and all goodwill associated therewith), trade names, copyrights, mask works, works of authorship, computer
software and programs (and all documentation and other material programs related thereto), licenses, inventions, trade secrets, domain names, technology,
know-how, data, databases, data compilations, and any applications for or registrations or issuances of any of the foregoing.
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(B) To the knowledge of the Company, there is no infringement, misappropriation or violation by third parties of any Company IP, except

for as such infringement, misappropriation or violation that would not result in a Material Adverse Effect. There is no pending or, to the knowledge of the
Company, threatened, action, suit, proceeding or claim by others challenging the Company’s rights in or to any Company IP, and the Company is unaware of
any facts which would form a reasonable basis for any such claim. The Intellectual Property owned or purported to be owned by the Company, and to the
knowledge of the Company, the Intellectual Property licensed to the Company is subsisting, valid, and enforceable, has not been adjudged invalid or
unenforceable, in whole or in part, and there is no pending or, to the knowledge of the Company, threatened action, suit, proceeding or claim by others
challenging the validity or scope of any Company IP, and the Company is unaware of any facts which would form a reasonable basis for any such claim.
There is no pending or, to the knowledge of the Company, threatened action, suit, proceeding or claim by others that the Company infringes, misappropriates
or otherwise violates any Intellectual Property or other proprietary rights of others, and the Company has not received any written notice of such claim.
Except as disclosed in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, or except as such infringement, misappropriation
or violation would not result in a Material Adverse Effect, the Company’s conduct does not infringe, misappropriate, or violate the Intellectual Property or
proprietary rights of any third party.

 
(C) To the Company’s knowledge, no employee of the Company is in or has ever been in material violation of any term of any employment

contract, patent disclosure agreement, invention assignment agreement, non-competition agreement, non-solicitation agreement, nondisclosure agreement or
any restrictive covenant to or with a former employer where the basis of such violation relates to such employee’s employment with the Company or actions
undertaken by the employee while employed with the Company.

 
(D) The Company has taken commercially reasonable security measures to protect the secrecy, confidentiality and value of all of their

material trade secrets included within the Company Intellectual Property. To the Company’s knowledge, all such Intellectual Property is and has been kept
confidential.

 
(E) All Registered IP is maintained in good standing, and all such applications are being diligently prosecuted in the respective offices in

accordance with applicable laws. The expected expiration of any Registered IP would not, individually or in the aggregate, be reasonably expected to have a
Material Adverse Effect. All patent applications owned by the Company or its subsidiaries and filed with the U.S. Patent and Trademark Office or any foreign
or international patent authority (collectively, the “Patent Offices”) that have resulted in patents or currently pending applications that describe inventions
necessary to conduct the business of the Company as now conducted or as described in the Registration Statement, the Time of Sale Disclosure Package and
the Prospectus to be conducted (collectively, the “Company Patent Applications”) have been or were duly and properly filed.
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(F) The Company has complied with their duty of candor and disclosure to the Patent Offices for the Company Patent Applications. To the

Company’s knowledge, there are no facts required to be disclosed to the Patent Offices that were not disclosed to the Patent Offices and which would
preclude the grant of a patent for the Company Patent Applications.

 
(G) The Company has no knowledge of any facts which would preclude it or its applicable subsidiary from having clear title to the

Intellectual Property that has been identified by the Company as being exclusively owned by the Company or one of its subsidiaries.
 
(H) Except as disclosed in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, no funding, facilities or

resources of a government, university, college, other educational institution or research center was used in the development of any Intellectual Property that is
owned or purported to be owned by the Company that would confer upon any governmental agency or body, university, college, other educational institution
or research center any claim or right in or to any such Intellectual Property.

 
(I) None of the Company’s material proprietary software, if any, contains, incorporates, includes or is linked to, derived from, embedded

with or distributed with any “copyleft” or similar software in any manner that would require that any source code for such material proprietary software to be
disclosed, licensed, or distributed to others.

 
(xvi) No Violations or Defaults. The Company is not in violation of its charter, bylaws or other organizational documents, or in breach of or

otherwise in default, and no event has occurred which, with notice or lapse of time or both, would constitute such a default in the performance of any material
obligation, agreement or condition contained in any bond, debenture, note, indenture, loan agreement or any other material contract, lease or other instrument to which
it is subject or by which it may be bound, or to which any of the material property or assets of the Company is subject.
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(xvii) Taxes. The Company has timely filed all federal, state, local and foreign income and franchise tax returns required to be filed and is not in

default in the payment of any taxes which were payable pursuant to said returns or any assessments with respect thereto, other than any which the Company is
contesting in good faith. There is no pending dispute with any taxing authority relating to any of such returns, and the Company has no knowledge of any proposed
liability for any tax to be imposed upon the properties or assets of the Company for which there is not an adequate reserve reflected in the Company’s financial
statements included in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus.

 
(xviii) Exchange Listing and Exchange Act Registration. The Securities have been approved for listing on the NYSE American upon official notice

of issuance and, on the date the Registration Statement became effective, the Company’s Registration Statement on Form 8-A or other applicable form under the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), became effective. Except as previously disclosed to counsel for the Representative or as set forth
in the Time of Sale Disclosure Package and the Prospectus, there are no affiliations with members of FINRA among the Company’s officers or directors or, to the
knowledge of the Company, any five percent or greater stockholders of the Company or any beneficial owner of the Company’s unregistered equity securities that
were acquired during the 180-day period immediately preceding the initial filing date of the Registration Statement. The Company is currently in compliance in all
material respects with the applicable requirements of the NYSE American for maintenance of inclusion of the Common Stock thereon.

 
(xix) Ownership of Other Entities. The Company, directly or indirectly, owns no capital stock or other equity or ownership or proprietary interest in

any corporation, partnership, association, trust or other entity.
 

(xx) Internal Controls. The Company maintains a system of internal accounting controls sufficient to provide reasonable assurances that
(i) transactions are executed in accordance with management’s general or specific authorization; (ii) transactions are recorded as necessary to permit preparation of
financial statements in conformity with GAAP and to maintain accountability for assets; (iii) access to assets is permitted only in accordance with management’s
general or specific authorization; and (iv) the recorded accountability for assets is compared with existing assets at reasonable intervals and appropriate action is taken
with respect to any differences. Except as disclosed in the Registration Statement, in the Time of Sale Disclosure Package and in the Prospectus, the Company’s
internal control over financial reporting is effective and none of the Company, its board of directors and audit committee is aware of any “significant deficiencies” or
“material weaknesses” (each as defined by the Public Company Accounting Oversight Board) in its internal control over financial reporting, or any fraud, whether or
not material, that involves management or other employees of the Company who have a significant role in the Company’s internal controls; and since the end of the
latest audited fiscal year, there has been no change in the Company’s internal control over financial reporting (whether or not remediated) that has materially affected,
or is reasonably likely to materially affect, the Company’s internal control over financial reporting. The Company’s board of directors has, subject to the exceptions,
cure periods and the phase-in periods specified in the applicable stock exchange rules (“Exchange Rules”), validly appointed an audit committee to oversee internal
accounting controls whose composition satisfies the applicable requirements of the Exchange Rules and the Company’s board of directors and/or the audit committee
has adopted a charter that satisfies the requirements of the Exchange Rules.
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(xxi) No Brokers or Finders. Other than as contemplated by this Agreement, the Company has not incurred and will not incur any liability for any

finder’s or broker’s fee or agent’s commission in connection with the execution and delivery of this Agreement or the consummation of the transactions contemplated
hereby.

 
(xxii) Insurance. The Company carries, or is covered by, insurance from reputable insurers in such amounts and covering such risks as is adequate

for the conduct of its business and the value of its properties and as is customary for companies engaged in similar businesses in similar industries; all policies of
insurance and any fidelity or surety bonds insuring the Company or its business, assets, employees, officers and directors are in full force and effect; the Company is in
compliance with the terms of such policies and instruments in all material respects; there are no claims by the Company under any such policy or instrument as to
which any insurance company is denying liability or defending under a reservation of rights clause; the Company has not been refused any insurance coverage sought
or applied for; and the Company has no reason to believe that it will not be able to renew its existing insurance coverage as and when such coverage expires or to
obtain similar coverage from similar insurers as may be necessary to continue its business at a cost that would not have a Material Adverse Effect.

 
(xxiii) Investment Company Act. The Company is not and, after giving effect to the offering and sale of the Securities, will not be an “investment

company,” as such term is defined in the Investment Company Act of 1940, as amended.
 

(xxiv) Sarbanes-Oxley Act. The Company is in compliance with all applicable provisions of the Sarbanes-Oxley Act and the rules and regulations of
the Commission thereunder.

 
(xxv) Disclosure Controls. The Company has established and maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-

15(e) under the Exchange Act) and such controls and procedures are effective in ensuring that material information relating to the Company is made known to the
principal executive officer and the principal financial officer. The Company has utilized such controls and procedures in preparing and evaluating the disclosures in the
Registration Statement, in the Time of Sale Disclosure Package and in the Prospectus.

 
(xxvi) Anti-Bribery and Anti-Money Laundering Laws. Each of the Company, its affiliates and any of their respective officers, directors, supervisors,

managers, agents, or employees, has not violated, its participation in the offering will not violate, and the Company has instituted and maintains policies and
procedures designed to ensure continued compliance with, each of the following laws: (A) anti-bribery laws, including but not limited to, any applicable law, rule, or
regulation of any locality, including but not limited to any law, rule, or regulation promulgated to implement the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions, signed December 17, 1997, including the U.S. Foreign Corrupt Practices Act of 1977, as amended, the U.K.
Bribery Act 2010, or any other law, rule or regulation of similar purposes and scope or (B) anti-money laundering laws, including but not limited to, applicable federal,
state, international, foreign or other laws, regulations or government guidance regarding anti-money laundering, including, without limitation, Title 18 US. Code
section 1956 and 1957, the Patriot Act, the Bank Secrecy Act, and international anti-money laundering principles or procedures by an intergovernmental group or
organization, such as the Financial Action Task Force on Money Laundering, of which the United States is a member and with which designation the United States
representative to the group or organization continues to concur, all as amended, and any executive order, directive, or regulation pursuant to the authority of any of the
foregoing, or any orders or licenses issued thereunder. The Company does not engage in any material business outside of the United States.
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(xxvii) OFAC.
 

(A) Neither the Company nor any of its directors, officers or employees, nor, to the Company’s knowledge, any agent, affiliate or
representative of the Company, is an individual or entity that is, or is owned or controlled by an individual or entity that is:

 
(1) the subject of any sanctions administered or enforced by the U.S. Department of Treasury’s Office of Foreign Assets Control,

the United Nations Security Council, the European Union, Her Majesty’s Treasury, or other relevant sanctions authority (collectively, “Sanctions”),
nor

 
(2) located, organized or resident in a country or territory that is the subject of Sanctions (including, without limitation,

Burma/Myanmar, Cuba, Crimea, Iran, Libya, North Korea, Sudan and Syria).
 

(B) The Company will not, directly or indirectly, use the proceeds of the offering, or lend, contribute or otherwise make available such
proceeds to any subsidiary, joint venture partner or other individual or entity:

 
(1) to fund or facilitate any activities or business of or with any individual or entity or in any country or territory that, at the time of

such funding or facilitation, is the subject of Sanctions; or
 
(2) in any other manner that will result in a violation of Sanctions by any individual or entity (including any individual or entity

participating in the offering, whether as underwriter, advisor, investor or otherwise).
 

(C) For the past five years, or such lesser time as the Company has been in existence, the Company has not knowingly engaged in, and is
not now knowingly engaged in, any dealings or transactions with any individual or entity, or in any country or territory, that at the time of the dealing or
transaction is or was the subject of Sanctions.
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(xxviii) Compliance with Environmental Laws. Except as disclosed in the Registration Statement, the Time of Disclosure Package and the

Prospectus, neither the Company nor any of its subsidiaries is in violation of any statute, rule, regulation, decision or order of any Governmental Authority or any
court, domestic or foreign, relating to the use, disposal or release of hazardous or toxic substances or relating to the protection or restoration of the environment or
human exposure to hazardous or toxic substances (collectively, “Environmental Laws”), owns or operates any real property contaminated with any substance that is
subject to any Environmental Laws, is liable for any off-site disposal or contamination pursuant to any Environmental Laws, or is subject to any claim relating to any
Environmental Laws, which violation, contamination, liability or claim would individually or in the aggregate, have a Material Adverse Effect; and the Company is
not aware of any pending investigation which might lead to such a claim. Neither the Company nor any of its subsidiaries anticipates incurring any material capital
expenditures relating to compliance with Environmental Laws.

 
(xxix) Compliance with Occupational Laws. The Company (A) is in compliance, in all material respects, with any and all applicable foreign, federal,

state and local laws, rules, regulations, treaties, statutes and codes promulgated by any and all Governmental Authorities (including pursuant to the Occupational
Health and Safety Act) relating to the protection of human health and safety in the workplace (“Occupational Laws”); (B) has received all material Permits required
of it under applicable Occupational Laws to conduct its business as currently conducted; and (C) is in compliance, in all material respects, with all terms and
conditions of such Permit. No action, proceeding, revocation proceeding, writ, injunction or claim is pending or, to the Company’s knowledge, threatened against the
Company relating to Occupational Laws, and the Company does not have knowledge of any facts, circumstances or developments relating to its operations or cost
accounting practices that would reasonably be expected to form the basis for or give rise to such actions, suits, investigations or proceedings.
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(xxx) ERISA and Employee Benefits Matters. (A) To the knowledge of the Company, no “prohibited transaction” as defined under Section 406 of

ERISA or Section 4975 of the Code and not exempt under ERISA Section 408 and the regulations and published interpretations thereunder has occurred with respect
to any Employee Benefit Plan. At no time has the Company or any ERISA Affiliate maintained, sponsored, participated in, contributed to or has or had any liability or
obligation in respect of any Employee Benefit Plan subject to Part 3 of Subtitle B of Title I of ERISA, Title IV of ERISA, or Section 412 of the Code or any
“multiemployer plan” as defined in Section 3(37) of ERISA or any multiple employer plan for which the Company or any ERISA Affiliate has incurred or could incur
liability under Section 4063 or 4064 of ERISA. No Employee Benefit Plan provides or promises, or at any time provided or promised, retiree health, retiree life
insurance, or other retiree welfare benefits except as may be required by the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, or similar state
law. Each Employee Benefit Plan is and has been operated in material compliance with its terms and all applicable laws, including but not limited to ERISA and the
Code and, to the knowledge of the Company, no event has occurred (including a “reportable event” as such term is defined in Section 4043 of ERISA) and no
condition exists that would subject the Company or any ERISA Affiliate to any material tax, fine, lien, penalty or liability imposed by ERISA, the Code or other
applicable law. Each Employee Benefit Plan intended to be qualified under Code Section 401(a) is so qualified and has a favorable determination or opinion letter
from the IRS upon which it can rely, and any such determination or opinion letter remains in effect and has not been revoked; to the knowledge of the Company,
nothing has occurred since the date of any such determination or opinion letter that is reasonably likely to adversely affect such qualification; (B) with respect to each
Foreign Benefit Plan, such Foreign Benefit Plan (1) if intended to qualify for special tax treatment, meets, in all material respects, the requirements for such treatment,
and (2) if required to be funded, is funded to the extent required by applicable law, and with respect to all other Foreign Benefit Plans, adequate reserves therefor have
been established on the accounting statements of the applicable Company; (C) the Company does not have any obligations under any collective bargaining agreement
with any union and no organization efforts are underway with respect to Company employees. As used in this Agreement, “Code” means the Internal Revenue Code
of 1986, as amended; “Employee Benefit Plan” means any “employee benefit plan” within the meaning of Section 3(3) of ERISA, including, without limitation, all
stock purchase, stock option, stock-based severance, employment, change-in-control, medical, disability, fringe benefit, bonus, incentive, deferred compensation,
employee loan and all other employee benefit plans, agreements, programs, policies or other arrangements, whether or not subject to ERISA, under which (x) any
current or former employee, director or independent contractor of the Company has any present or future right to benefits and which are contributed to, sponsored by
or maintained by the Company or (y) the Company has had or has any present or future obligation or liability; “ERISA” means the Employee Retirement Income
Security Act of 1974, as amended; “ERISA Affiliate” means any member of the Company’s controlled group as defined in Code Section 414(b), (c), (m) or (o); and
“Foreign Benefit Plan” means any Employee Benefit Plan established, maintained or contributed to outside of the United States of America or which covers any
employee working or residing outside of the United States.

 
(xxxi) Business Arrangements. Except as disclosed in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus, the

Company has not granted any material rights to develop, manufacture, produce, assemble, distribute, license, market or sell its products to any other person and is not
bound by any material agreement that affects the exclusive right of the Company to develop, manufacture, produce, assemble, distribute, license, market or sell its
products.

 
(xxxii) Labor Matters. No labor problem or dispute with the employees of the Company exists or, to the Knowledge of the Company, is threatened

or imminent, and the Company is not aware of any existing or imminent labor disturbance by the employees of any of its principal suppliers, contractors or customers,
that would reasonably be expected to have a Material Adverse Effect.
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(xxxiii) Disclosure of Legal Matters. There are no statutes, regulations, legal or governmental proceedings or contracts or other documents required

to be described in the Time of Sale Disclosure Package or in the Prospectus or included as exhibits to the Registration Statement that are not described or included as
required.

 
(xxxiv) Statistical Information. Any third-party statistical and market-related data included in the Registration Statement, the Time of Sale

Disclosure Package and the Prospectus are based on or derived from sources that the Company believes to be reliable and accurate in all material respects.
 

(xxxv) Forward-looking Statements. No forward-looking statement (within the meaning of Section 27A of the Act and Section 21E of the Exchange
Act) contained in the Registration Statement, the Time of Sale Disclosure Package or the Prospectus has been made or reaffirmed without a reasonable basis or has
been disclosed other than in good faith.

 
(xxxvi) Regulatory Compliance. Except as described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus:

 
(A) Neither the Company nor, to the Company’s knowledge, any of its directors, officers, managers, employees, or agents have been (i)

debarred, excluded, delisted or similarly punished under any law or deemed ineligible for participation in any program of any Governmental Authority; or (ii)
convicted of any crime, or engaged in any conduct, for which such a punishment is mandated or permitted.

 
(B) All applications, notifications, submissions, information, claims, reports and statistics and other data and conclusions derived therefrom,

utilized as the basis for or submitted in connection with any and all requests for a Permit from the Alcohol and Tobacco Tax and Trade Bureau of the United
Stated Department of Treasury (“TTB”), the U.S. Food and Drug Administration (“FDA”) or other Governmental Authority, when submitted to the FDA or
other Governmental Authority were true, complete and correct in all material respects as of the date of submission and any necessary or required updates,
changes, corrections or modification to such applications, notifications, submissions, information, claims, reports, statistics and data have been submitted to
the TTB, the FDA or other Governmental Authority.

 
(C) The Company has materially complied with all reporting requirements under applicable laws with respect to their products and services.
 
(D) All sales, marketing, and promotional materials and activities of Company have been in compliance, in all material respects, with

applicable laws.
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(E) The Company is not party to any corporate integrity agreement, deferred prosecution agreement, monitoring agreement, consent decree,

settlement order, or similar agreements, or have any reporting obligations pursuant to any such agreement, plan or correction or other remedial measure
entered into with any Governmental Authority.

 
(xxxvii) No Rated Securities. There are no debt securities or preferred stock of, or guaranteed by, the Company that are rated by a “nationally

recognized statistical rating organization,” as such term is defined in Section 3(a)(62) of the Exchange Act.
 

(xxxviii) Related Party Transactions. To the Company’s knowledge, no transaction has occurred between or among the Company, on the one hand,
and any of the Company’s officers, directors or five percent or greater stockholders or any affiliate or affiliates of any such officer, director or five percent or greater
stockholders that is required to be described that is not so described in the Registration Statement, the Time of Sale Disclosure Package and the Prospectus. The
Company has not, directly or indirectly, extended or maintained credit, or arranged for the extension of credit, or renewed an extension of credit, in the form of a
personal loan to or for any of its directors or executive officers in violation of applicable laws, including Section 402 of the Sarbanes-Oxley Act.

 
(b) Effect of Certificates. Any certificate signed by any officer of the Company and delivered to you, as Representative of the several Underwriters, shall be

deemed a representation and warranty by the Company to the each Underwriters as to the matters covered thereby.
 

3. Purchase, Sale and Delivery of Securities.
 

(a) Firm Shares. On the basis of the representations, warranties and agreements herein contained, but subject to the terms and conditions herein set forth, the
Company agrees to issue and sell the Firm Shares to the several Underwriters, and each Underwriter agrees, severally and not jointly, to purchase from the Company the
number of Firm Shares set forth opposite the name of such Underwriter in Schedule I hereto. The purchase price for each Firm Share shall be $9.20 per share. In making this
Agreement, each Underwriter is contracting severally and not jointly; except as provided in paragraph (d) of this Section 3, the agreement of each Underwriter is to purchase
only the respective number of Firm Shares specified in Schedule I.
 

(b) Option Shares. On the basis of the representations, warranties and agreements herein contained, but subject to the terms and conditions herein set forth,
the Company hereby grants to the several Underwriters an option to purchase all or any portion of the Option Shares at the same purchase price as the Firm Shares, for use
solely in covering any over-allotments made by the Underwriters in the sale and distribution of the Firm Shares. The option granted hereunder may be exercised in whole or in
part at any time (but not more than once) within 45 days after the effective date of this Agreement upon notice (confirmed in writing) by the Representative to the Company
setting forth the aggregate number of Option Shares as to which the several Underwriters are exercising the option and the date and time, as determined by you, when the
Option Shares are to be delivered, but in no event earlier than the First Closing Date (as defined below) nor earlier than the second business day or later than the tenth business
day after the date on which the option shall have been exercised. The number of Option Shares to be purchased by each Underwriter shall be the same percentage of the total
number of Option Shares to be purchased by the several Underwriters as the number of Firm Shares to be purchased by such Underwriter is of the total number of Firm Shares
to be purchased by the several Underwriters, as adjusted by the Representative in such manner as the Representative deems advisable to avoid fractional shares. No Option
Shares shall be sold and delivered unless the Firm Shares previously have been, or simultaneously are, sold and delivered.
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(c) Payment and Delivery.

 
(i) The Securities to be purchased by each Underwriter hereunder, in book-entry form in such authorized denominations and registered in such names

as you may request upon at least forty-eight hours’ prior notice to the Company, shall be delivered by or on behalf of the Company to you, through the facilities of the
Depository Trust Company (“DTC”), for the account of such Underwriter, with any transfer taxes payable in connection with the transfer of the Securities to the
Underwriters duly paid, against payment by or on behalf of such Underwriter of the purchase price therefor by wire transfer of Federal (same-day) funds to the account
specified by the Company to you at least forty-eight hours in advance. The time and date of such delivery and payment shall be, with respect to the Firm Shares,
9:30 a.m., New York City time, on December 16, 2021, or such other time and date as you and the Company may agree upon in writing, and, with respect to the
Option Shares, 9:30 a.m., New York City time, on the date specified by you in each written notice given by you of the election to purchase such Option Shares, or such
other time and date as you and the Company may agree upon in writing. Such time and date for delivery of the Firm Shares is herein called the “First Closing Date,”
each such time and date for delivery of the Option Shares, if not the First Closing Date, is herein called a “Second Closing Date,” and each such time and date for
delivery is herein called a “Closing.”
 

(ii) The documents to be delivered at each Closing by or on behalf of the parties hereto pursuant to Section 5 hereof, including the cross receipt for
the Securities and any additional documents requested by the Underwriters pursuant to Section 5(k) hereof, will be delivered at the offices of the Company, and the
Securities will be delivered to you, through the facilities of the DTC, for the account of such Underwriter, all at such Closing.
 

(d) Purchase by Representative on Behalf of Underwriters. It is understood that you, individually and not as Representative of the several Underwriters, may
(but shall not be obligated to) make payment to the Company, on behalf of any Underwriter for the Securities to be purchased by such Underwriter. Any such payment by you
shall not relieve any such Underwriter of any of its obligations hereunder. Nothing herein contained shall constitute any of the Underwriters as an unincorporated association or
partner with the Company.
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4. Covenants. The Company covenants and agrees with the several Underwriters as follows:

 
(a) Required Filings. The Company will prepare and file a Prospectus with the Commission containing the Rule 430A Information omitted from the

Preliminary Prospectus within the time period required by, and otherwise in accordance with the provisions of, Rules 424(b) and 430A of the Rules and Regulations. If the
Company has elected to rely upon Rule 462(b) of the Rules and Regulations to increase the size of the offering registered under the Act and the Rule 462(b) Registration
Statement has not yet been filed and become effective, the Company will prepare and file the Rule 462(b) Registration Statement with the Commission within the time period
required by, and otherwise in accordance with the provisions of, Rule 462(b) of the Rules and Regulations and the Act. The Company will prepare and file with the
Commission, promptly upon your request, any amendments or supplements to the Registration Statement or Prospectus that, in your opinion, may be necessary or advisable in
connection with the distribution of the Securities by the Underwriters; and during the period beginning on the date hereof and ending on the later of the Second Closing Date or
such date, as in the opinion of counsel for the Representative, the Prospectus is no longer required by law to be delivered (assuming the absence of Rule 172 under the Act), in
connection with sales by an Underwriter or a dealer (the “Prospectus Delivery Period”), the Company will furnish you and counsel for the Representative a copy of any
proposed amendment or supplement to the Registration Statement or Prospectus and will not file any amendment or supplement to the Registration Statement or Prospectus to
which you shall reasonably object by notice to the Company after having been furnished a copy a reasonable time prior to the filing.
 

(b) Notification of Certain Commission Actions. During the Prospectus Delivery Period, the Company will advise you, promptly after it shall receive notice or
obtain knowledge thereof, of the issuance by the Commission of any stop order suspending the effectiveness of the Registration Statement, or any post-effective amendment
thereto or preventing or suspending the use of any Preliminary Prospectus, the Time of Sale Disclosure Package, the Prospectus or any issuer free writing prospectus, of the
suspension of the qualification of the Securities for offering or sale in any jurisdiction, or of the initiation or threatening of any proceeding for any such purpose; and the
Company will promptly use its commercially reasonable efforts to prevent the issuance of any stop order or to obtain its withdrawal if such a stop order should be issued.
 

(c) Continued Compliance with Securities Laws.
 

(A) During the Prospectus Delivery Period, the Company will comply in all material respects with all requirements imposed upon it by the Act, as
now and hereafter amended, and by the Rules and Regulations, as from time to time in force, so far as necessary to permit the continuance of sales of or
dealings in the Securities as contemplated by the provisions hereof, the Time of Sale Disclosure Package and the Prospectus. If during such period any event
occurs as a result of which the Prospectus (or if the Prospectus is not yet available to prospective purchasers, the Time of Sale Disclosure Package) would
include an untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in the light of the circumstances then
existing, not misleading, or if during such period it is necessary or appropriate in the opinion of the Company or its counsel or the Representative or counsel
to the Representative to amend the Registration Statement or supplement the Prospectus (or if the Prospectus is not yet available to prospective investors, the
Time of Sale Disclosure Package) to comply with the Act, the Company promptly will (x) notify you of such untrue statement or omission, (y) amend the
Registration Statement or supplement the Prospectus (or, if the Prospectus is not yet available to prospective purchasers, the Time of Sale Disclosure
Package) (at the expense of the Company) so as to correct such statement or omission or effect such compliance and (z) notify you when any amendment to
the Registration Statement is filed or becomes effective or when any supplement to the Prospectus (or, if the Prospectus is not yet available to prospective
purchasers, the Time of Sale Disclosure Package) is filed.
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(B) If at any time following issuance of a Written Testing-the-Waters Communication there occurred or occurs an event or development as a result of

which such Written Testing-the-Waters Communication conflicted or would conflict with the information contained in the Registration Statement, any
Preliminary Prospectus or the Prospectus relating to the Securities or included or would include an untrue statement of a material fact or omitted or would
omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances prevailing at that subsequent time, not
misleading, the Company (x) has promptly notified or promptly will notify the Representative of such conflict, untrue statement or omission, (y) has promptly
amended or will promptly amend or supplement, at its own expense, such Written Testing-the-Waters Communication to eliminate or correct such conflict,
untrue statement or omission and (z) has notified or promptly will notify you when such amendment or supplement was or is filed with the Commission to the
extent required to be filed by the Rules and Regulations.

 
(d) Blue Sky Qualifications. The Company shall take or cause to be taken all necessary action to qualify the Securities for sale under the securities laws of

such jurisdictions as you reasonably designate and to continue such qualifications in effect so long as required for the distribution of the Securities, except that the Company
shall not be required in connection therewith to qualify as a foreign corporation or to execute a general consent to service of process in any state. The parties acknowledge that
the Company intends to rely on the preemption from state registration and review of offerings of “covered securities” (as that term is defined in the National Securities Markets
Improvement Act of 1996).
 

(e) Provision of Documents. The Company will furnish, at its own expense, to the Underwriters and counsel for the Underwriters copies of the Registration
Statement (three of which will be signed and will include all consents and exhibits filed therewith), and to the Underwriters and any dealer each Preliminary Prospectus, the
Time of Sale Disclosure Package, the Prospectus, and all amendments and supplements to such documents, in each case as soon as available and in such quantities as you may
from time to time reasonably request.

 
(f) Rule 158. The Company will make generally available to its security holders as soon as practicable, but in no event later than 15 months after the end of

the Company’s current fiscal quarter, an earnings statement (which need not be audited) covering a 12-month period beginning after the effective date of the Registration
Statement (which, for purposes of this paragraph, will be deemed to be the effective date of the Rule 462(b) Registration Statement, if applicable) that shall satisfy the
provisions of Section 11(a) of the Act and Rule 158 of the Rules and Regulations.
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(g) Payment and Reimbursement of Expenses. The Company, whether or not the transactions contemplated hereunder are consummated or this Agreement is

terminated, will pay or cause to be paid (A) all expenses (including transfer taxes allocated to the respective transferees) incurred in connection with the delivery to the
Underwriters of the Securities, (B) all expenses and fees (including, without limitation, fees and expenses of the Company’s accountants and counsel) in connection with the
preparation, printing, filing, delivery, and shipping of the Registration Statement (including the financial statements therein and all amendments, schedules, and exhibits
thereto), the Securities, each Preliminary Prospectus, the Time of Sale Disclosure Package, the Prospectus, and any amendment thereof or supplement thereto, and the printing,
delivery, and shipping of this Agreement and other underwriting documents, including Blue Sky Memoranda (covering the states and other applicable jurisdictions), (C) all
filing fees and fees incurred in connection with the qualification of the Securities for offering and sale by the Underwriters or by dealers under the securities or blue sky laws of
the states and other jurisdictions which you shall designate, (D) the fees and expenses of any transfer agent or registrar, (E) the reasonable out-of-pocket accountable fees,
expenses and disbursements incurred by the Underwriters in connection with the offer, sale or marketing of the Securities and performance of the Underwriters’ obligations
hereunder, including without limitation, all reasonable out-of-pocket accountable fees and disbursements of Underwriters’ counsel and all reasonable out-of-pocket travel and
related expenses of the Underwriters, and for the avoidance of doubt, excluding any general overhead, salaries, supplies, or similar expenses of the Underwriters incurred in the
normal conduct of business, which amount (excluding expenses related to blue sky and FINRA compliance) will not exceed $400,000 in the aggregate, (F) all exchange listing
fees, (G) [Omitted], (H) the cost and expenses of the Company relating to investor presentations or any “road show” undertaken in connection with marketing of the Securities,
including, without limitation, expenses associated with the preparation or dissemination of any electronic road show, expenses associated with the production of road show
slides and graphics, fees and expenses of any consultants engaged in connection with the road show presentations with the prior approval of the Company, travel and lodging
expenses of the representatives and officers of the Company and any such consultants, and the cost of any aircraft chartered in connection with the road show, in an amount not
to exceed $15,000, and (I) all other costs and expenses of the Company incident to the performance of its obligations hereunder that are not otherwise specifically provided for
herein. If this Agreement is terminated by you pursuant to Section 8 hereof or if the sale of the Securities provided for herein is not consummated by reason of any failure,
refusal or inability on the part of the Company to perform any agreement on its part to be performed, or because any other condition of the Underwriters’ obligations hereunder
required to be fulfilled by the Company is not fulfilled, the Company will reimburse the several Underwriters for all reasonable out-of-pocket accountable disbursements
(including but not limited to fees and disbursements of counsel, printing expenses, travel expenses, postage, facsimile and telephone charges) incurred by the Underwriters in
connection with their investigation, preparing to market and marketing the Securities or in contemplation of performing their obligations hereunder.
 

(h) Use of Proceeds. The Company will apply the net proceeds from the sale of the Securities to be sold by it hereunder for the purposes set forth in the Time
of Sale Disclosure Package and in the Prospectus and will file such reports with the Commission with respect to the sale of the Securities and the application of the proceeds
therefrom as may be required in accordance with Rule 463 of the Rules and Regulations.
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(i) Company Lock Up. The Company will not, without the prior written consent of the Representative, from the date of execution of this Agreement and

continuing to and including the date 180 days after the date of the Prospectus (the “Lock-Up Period”), (A) offer, pledge, announce the intention to sell, sell, contract to sell, sell
any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase or otherwise transfer or dispose of, directly or
indirectly, any shares of Common Stock or any securities convertible into or exercisable or exchangeable for Common Stock or (B) enter into any swap or other agreement that
transfers, in whole or in part, any of the economic consequences of ownership of the Common Stock, whether any such transaction described in clause (A) or (B) above is to be
settled by delivery of Common Stock or such other securities, in cash or otherwise, except to the Underwriters pursuant to this Agreement. In addition, the Company may also
make (x) grants of options, shares of Common Stock and other awards to purchase or receive shares of Common Stock under the Company Stock Plans that are in effect as of
or prior to the date hereof, (y) issuances of shares of Common Stock upon the exercise of options or other awards granted under such Company Stock Plans, and (z) issue
shares, warrants or other securities to one or more counterparties in connection with the consummation of a strategic partnership, joint venture, collaboration, merger or the
acquisition or license of any business products, services or technology. The Company agrees not to accelerate the vesting of any option or warrant or the lapse of any
repurchase right prior to the expiration of the Lock-Up Period.
 

(j) Stockholder Lock-Ups. The Company has caused to be delivered to you prior to the date of this Agreement a letter, in the form of Exhibit A hereto (the
“Lock-Up Agreement”), from each individual or entity listed on Schedule II. The Company will enforce the terms of each Lock-Up Agreement and issue stop-transfer
instructions to its transfer agent and registrar for the Common Stock with respect to any transaction or contemplated transaction that would constitute a breach of or default
under the applicable Lock-Up Agreement.

 
(k) Lock-up Release or Waiver. If the Representative in its sole discretion, agrees to release or waive the restrictions set forth in a lock-up agreement

described in Section 4(j) hereof for an officer or director of the Company and provide the Company with notice of the impending release or waiver at least three business days
before the effective date of the release or waiver, the Company agrees to announce the impending release or waiver by a press release substantially in the form of Exhibit C
hereto through a major news service at least two business days before the effective date of the release or waiver.
 

(l) No Market Stabilization or Manipulation. The Company has not taken and will not take, directly or indirectly, any action designed to or which might
reasonably be expected to cause or result in, or which has constituted, the stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale
of the Securities, and has not effected any sales of Common Stock which are required to be disclosed in response to Item 701 of Regulation S-K under the Act which have not
been so disclosed in the Registration Statement.
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(m) SEC Reports. The Company will file on a timely basis with the Commission such periodic and special reports as required by the Rules and Regulations.

 
(n) Free Writing Prospectuses. The Company represents and agrees that, unless it obtains the prior written consent of the Representative, and each

Underwriter represents and agrees that, unless it obtains the prior written consent of the Company and the Representative, it has not made and will not make any offer relating
to the Securities that would constitute an issuer free writing prospectus or that would otherwise constitute a free writing prospectus. Each Underwriter severally represents and
agrees that, (A) unless it obtains the prior written consent of the Company and the Representative, it has not distributed, and will not distribute any Written Testing-the-Waters
Communication other than those listed on Schedule IV, and (B) any Testing-the-Waters Communication undertaken by it was with entities that are qualified institutional buyers
with the meaning of Rule 144A under the Act or institutions that are accredited investors within the meaning of Rule 501 under the Act.

 
(o) Emerging Growth Company. The Company will promptly notify the Representative if the Company ceases to be an Emerging Growth Company at any

time prior to the later of (A) completion of the distribution of Securities within the meaning of the Act and (B) completion of the Lock-up Period referenced to in Section 4(i)
hereof.
 

(p) Representative’s Warrant. On each Closing Date, the Company shall sell to the Representative, for an aggregate purchase price of $50, a warrant in the
form attached as Exhibit B hereto (the “Representative’s Warrant”) to purchase the number of shares of the Company’s Common Stock equal to 5.0% of the Securities issued
on such Closing Date (rounded up to the nearest whole share) at an exercise price per share equal to 120% of the public offering price per share in the Offering.
 

5. Conditions of Underwriters’ Obligations. The obligations of the several Underwriters hereunder are subject to the accuracy, as of the date hereof and at each of the
First Closing Date and the Second Closing Date (as if made at such Closing Date), of and compliance with all representations, warranties and agreements of the Company
contained herein, to the performance by the Company of its obligations hereunder and to the following additional conditions:
 

(a) Required Filings; Absence of Certain Commission Actions. The Registration Statement shall have become effective not later than 5:30 p.m., New York
City time, on the date of this Agreement, or such later time and date as you, as Representative of the several Underwriters, shall approve and all filings required by Rules 424,
430A and 433 of the Rules and Regulations shall have been timely made (without reliance on Rule 424(b)(8) or Rule 164(b)); no stop order suspending the effectiveness of the
Registration Statement or any part thereof or any amendment thereof, nor suspending or preventing the use of the Time of Sale Disclosure Package or the Prospectus shall have
been issued; no proceedings for the issuance of such an order shall have been initiated or threatened; and any request of the Commission for additional information (to be
included in the Registration Statement, the Time of Sale Disclosure Package, the Prospectus or otherwise) shall have been complied with to your satisfaction.
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(b) Continued Compliance with Securities Laws. No Underwriter shall have advised the Company that (i) the Registration Statement or any amendment

thereof or supplement thereto contains an untrue statement of a material fact which, in your opinion, is material or omits to state a material fact which, in your opinion, is
required to be stated therein or necessary to make the statements therein not misleading, or (ii) the Time of Sale Disclosure Package or the Prospectus, or any amendment
thereof or supplement thereto, contains an untrue statement of fact which, in your opinion, is material, or omits to state a fact which, in your opinion, is material and is required
to be stated therein, or necessary to make the statements therein, in light of the circumstances under which they are made, not misleading.
 

(c) Absence of Certain Events. Except as contemplated in the Time of Sale Disclosure Package and in the Prospectus, subsequent to the respective dates as of
which information is given in the Time of Sale Disclosure Package and the Prospectus, neither the Company nor any of its subsidiaries shall have incurred any material
liabilities or obligations, direct or contingent, or entered into any material transactions, or declared or paid any dividends or made any distribution of any kind with respect to its
capital stock; and there shall not have been any change in the capital stock (other than a change in the number of outstanding shares of Common Stock due to the issuance of
shares upon the exercise of outstanding options or warrants or conversion of convertible securities), or any material change in the short-term or long-term debt of the Company
(other than as a result of the conversion of convertible securities, if any), or any issuance of options, warrants, convertible securities or other rights to purchase the capital stock
of the Company or any of its subsidiaries, or any Material Adverse Change or any development involving a prospective Material Adverse Change (whether or not arising in the
ordinary course of business), that, in your judgment, makes it impractical or inadvisable to offer or deliver the Securities on the terms and in the manner contemplated in the
Time of Sale Disclosure Package and in the Prospectus.
 

(d) Opinion of Company Counsel. On each Closing Date, there shall have been furnished to you, as Representative of the several Underwriters, the opinion of
Maslon LLP, counsel for the Company, dated such Closing Date, addressed to you and in form and substance reasonably satisfactory to you.
 

(e) Opinion of Underwriters’ Counsel. On each Closing Date, there shall have been furnished to you, as Representative of the several Underwriters, such
opinion or opinions from Fredrikson & Bryon, P.A., counsel to the Representative, dated such Closing Date and addressed to you, with respect to the formation of the
Company, the validity of the Securities, the Registration Statement, the Time of Sale Disclosure Package or the Prospectus and other related matters as you reasonably may
request, and such counsel shall have received such papers and information as they request to enable them to pass upon such matters.
 

(f) Comfort Letters. On the date hereof, on the effective date of any post-effective amendment to the Registration Statement filed after the date hereof and on
each Closing Date, you, as Representative of the several Underwriters, shall have received an accountant’s “comfort” letter from Wipfli LLP, each dated such date and
addressed to you, in form and substance reasonably satisfactory to you.
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(g) Officers’ Certificate . On each Closing Date, there shall have been furnished to you, as Representative of the several Underwriters, a certificate, dated such

Closing Date and addressed to you, signed by the chief executive officer and by the chief financial officer of the Company, to the effect that:
 

(i) The representations and warranties of the Company in this Agreement are true and correct as if made at and as of such Closing Date, and the
Company has complied with all the agreements and satisfied all the conditions on its part to be performed or satisfied at or prior to such Closing Date; and

 
(ii) No stop order or other order suspending the effectiveness of the Registration Statement or any part thereof or any amendment thereof or the

qualification of the Securities for offering or sale, nor suspending or preventing the use of the Time of Sale Disclosure Package, the Prospectus or any issuer free
writing prospectus, has been issued, and no proceeding for that purpose has been instituted or, to the best of their knowledge, is contemplated by the Commission or
any state or regulatory body.

 
(h) Lock-Up Agreement. The Representative shall have received all of the Lock-Up Agreements referenced in Section 4(j) and the Lock-Up Agreements shall

remain in full force and effect.
 

(i) Omitted.
 

(j) Representative’s Warrant. The Representative shall have received the Representative’s Warrant referenced in Section 4(p) with the respect to the Securities
to be delivered on such Closing Date.
 

(k) Other Documents. The Company shall have furnished to you, as Representative of the several Underwriters, and counsel for the Underwriters such
additional documents, certificates and evidence as you or they may have reasonably requested.
 

(l) FINRA No Objections. FINRA shall have issued a “no objections” notification to the Representative with respect to the fairness and reasonableness of the
underwriting terms and arrangements.
 

(m) Exchange Listing. The Securities to be delivered on such Closing Date will have been approved for listing on the NYSE American.
 

(n) Approval of Employment Agreement. The Compensation Committee of the Company's Board of Directors will have reviewed and ratified the
employment agreement for the Company's Chief Executive Officer and delivered to the Representative written evidence of such approval that is reasonably satisfactory to the
Representative.
 

All such opinions, certificates, letters and other documents will be in compliance with the provisions hereof only if they are satisfactory in form and substance
to you, as Representative of the several Underwriters, and counsel for the Underwriters. The Company will furnish you with such conformed copies of such opinions,
certificates, letters and other documents as you shall reasonably request.
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6. Indemnification and Contribution.

 
(a) Indemnification by the Company. The Company agrees to indemnify and hold harmless each Underwriter, its affiliates, directors and officers and each

person, if any, who controls such Underwriter within the meaning of Section 15 of the Act or Section 20 of the Exchange Act, from and against any losses, claims, damages or
liabilities, joint or several, to which such Underwriter may become subject, under the Act or otherwise (including in settlement of any litigation if such settlement is effected
with the written consent of the Company), insofar as such losses, claims, damages or liabilities (or actions in respect thereof) (i) arise out of or are based upon an untrue
statement or alleged untrue statement of a material fact contained in the Registration Statement, including the Rule 430A Information and any other information deemed to be a
part of the Registration Statement at the time of effectiveness and at any subsequent time pursuant to the Rules and Regulations, if applicable, any Preliminary Prospectus, the
Time of Sale Disclosure Package, the Prospectus, or any amendment or supplement thereto, any issuer free writing prospectus, any issuer information that the Company has
filed or is required to file pursuant to Rule 433(d) of the Rules and Regulations, or any Written Testing-the-Waters Communication, or any road show as defined in Rule 433(h)
under the Act (a “road show”), or (ii) arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary to
make the statements therein not misleading, and will reimburse each Underwriter for any legal or other expenses reasonably incurred by it in connection with investigating or
defending against such loss, claim, damage, liability or action as such expenses are incurred; provided, however, that the Company will not be liable in any such case to the
extent that any such loss, claim, damage, liability or action arises out of or is based upon an untrue statement or alleged untrue statement or omission or alleged omission made
in reliance upon and in conformity with written information furnished to the Company by you, or by any Underwriter through you, specifically for use in the preparation
thereof; it being understood and agreed that the only information furnished by an Underwriter consists of the information described as such in Section 6(e).
 

(b) Indemnification by the Underwriters. Each Underwriter will, severally and not jointly, indemnify and hold harmless the Company, its affiliates, directors
and officers and each person, if any, who controls the Company within the meaning of Section 15 of the Act and Section 20 of the Exchange Act, from and against any losses,
claims, damages or liabilities to which such indemnified party or parties may become subject, under the Act or otherwise (including in settlement of any litigation, if such
settlement is effected with the written consent of such Underwriter), insofar as such losses, claims, damages or liabilities (or actions in respect thereof) (i) arise out of or are
based upon an untrue statement or alleged untrue statement of a material fact contained in the Registration Statement, including the Rule 430A Information and any other
information deemed to be a part of the Registration Statement at the time of effectiveness and at any subsequent time pursuant to the Rules and Regulations, if applicable, any
Preliminary Prospectus, the Time of Sale Disclosure Package, the Prospectus, or any amendment or supplement thereto, any issuer free writing prospectus, any issuer
information that the Company has filed or is required to file pursuant to Rule 433(d) of the Rules and Regulations, or any Written Testing-the-Waters Communication, or any
road show, or (ii) arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements
therein not misleading, in each case to the extent, but only to the extent, that such untrue statement or alleged untrue statement or omission or alleged omission was made in
conformity with written information furnished to the Company by you, or by such Underwriter through you, specifically for use in the preparation thereof (it being understood
and agreed that the only information furnished by an Underwriter consists of the information described as such in Section 6(e)), and will reimburse the Company for any legal
or other expenses reasonably incurred and documented by the Company in connection with investigating or defending against any such loss, claim, damage, liability or action
as such expenses are incurred.
 

-25-



 

 
(c) Notice and Procedures. Promptly after receipt by an indemnified party under subsection (a) or (b) above of notice of the commencement of any action,

such indemnified party shall, if a claim in respect thereof is to be made against the indemnifying party under such subsection, notify the indemnifying party in writing of the
commencement thereof; but the omission so to notify the indemnifying party shall not relieve the indemnifying party from any liability that it may have to any indemnified
party except to the extent such indemnifying party has been materially prejudiced by such failure (through the forfeiture of substantive rights or defenses). In case any such
action shall be brought against any indemnified party, and it shall notify the indemnifying party of the commencement thereof, the indemnifying party shall be entitled to
participate in, and, to the extent that it shall wish, jointly with any other indemnifying party similarly notified, to assume the defense thereof, with counsel satisfactory to such
indemnified party, and except as provided in the following sentence, after notice from the indemnifying party to such indemnified party of the indemnifying party’s election so
to assume the defense thereof, the indemnifying party shall not be liable to such indemnified party under such subsection for any legal or other expenses subsequently incurred
by such indemnified party in connection with the defense thereof other than reasonable costs of investigation. After notice from the indemnifying party to the indemnified party
of the indemnifying party’s election to assume the defense of such action, the indemnified party shall have the right to employ its own counsel in any such action, but the fees
and expenses of such counsel shall be at the expense of such indemnified party unless (i) the indemnifying party and the indemnified party shall have mutually agreed to the
retention of such counsel, (ii) if the named parties in any such action include both the indemnifying party and the indemnified party and the indemnified party shall have
reasonably concluded that there is an actual or potential conflict between the positions of the indemnifying party and the indemnified party in conducting the defense of any
such action or that there may be legal defenses available to it or other indemnified parties that are different from or additional to those available to the indemnifying party or
(iii) the indemnifying party shall not have employed counsel to assume the defense of such action within a reasonable time after notice of commencement thereof, in each of
which cases the reasonable fees and expenses of such counsel shall be at the expense of the indemnifying party (it being understood, however, that the indemnifying party shall
not be liable for the fees and expenses of more than one separate counsel in addition to any local counsel). If, in the sole judgment of the Representative, it is advisable for the
Underwriters to be represented as a group by separate counsel, the Representative shall have the right to employ a single counsel (in addition to local counsel) to represent the
Representative and all Underwriters who may be subject to liability arising from any claim in respect of which indemnity may be sought by the Underwriters under subsection
(a) of this Section 6, in which event the reasonable fees and expenses of such separate counsel (and local counsel) shall be borne by the indemnifying party or parties and
reimbursed to the Underwriters as incurred. An indemnifying party shall not be obligated under any settlement agreement, consent to judgment or other compromise relating to
any action under this Section 6 to which it has not agreed in writing. In addition, no indemnifying party shall, without the prior written consent of the indemnified party (which
consent shall not be unreasonably withheld, delayed or conditioned) effect any settlement of any pending or threatened proceeding unless such settlement includes an
unconditional release of such indemnified party for all liability on claims that are the subject matter of such proceeding and does not include a statement as to, or an admission
of, fault, culpability or a failure to act by or on behalf of an indemnified party. Notwithstanding the foregoing, if at any time an indemnified party shall have requested an
indemnifying party to reimburse the indemnified party for reasonable fees and expenses of counsel pursuant to this Section 6(c), such indemnifying party agrees that it shall be
liable for any settlement effected without its written consent if (i) such settlement is entered into more than 45 days after receipt by such indemnifying party of the aforesaid
request and (ii) such indemnifying party shall not have reimbursed such indemnified party in accordance with such request prior to the date of such settlement.
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(d) Contribution; Limitations on Liability; Non-Exclusive Remedy. If the indemnification provided for in this Section 6 is unavailable or insufficient to hold

harmless an indemnified party under subsection (a) or (b) of this Section 6, then each indemnifying party shall contribute to the amount paid or payable by such indemnified
party as a result of the losses, claims, damages or liabilities referred to in subsection (a) or (b) of this Section 6, (i) in such proportion as is appropriate to reflect the relative
benefits received by the Company on the one hand and the Underwriters on the other from the offering of the Securities or (ii) if the allocation provided by clause (i) above is
not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits referred to in clause (i) above but also the relative fault of the
Company on the one hand and the Underwriters on the other in connection with the statements or omissions that resulted in such losses, claims, damages or liabilities, as well
as any other relevant equitable considerations. The relative benefits received by the Company on the one hand and the Underwriters on the other shall be deemed to be in the
same proportion as the total net proceeds from the offering (before deducting expenses) received by the Company bear to the total underwriting discounts and commissions
received by the Underwriters, in each case as set forth in the table on the cover page of the Prospectus. The relative fault shall be determined by reference to, among other
things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information supplied by the
Company or the Underwriters and the parties’ relevant intent, knowledge, access to information and opportunity to correct or prevent such untrue statement or omission. The
Company and the Underwriters agree that it would not be just and equitable if contributions pursuant to this subsection (d) were to be determined by pro rata allocation (even if
the Underwriters were treated as one entity for such purpose) or by any other method of allocation which does not take account of the equitable considerations referred to in the
first sentence of this subsection (d). The amount paid by an indemnified party as a result of the losses, claims, damages or liabilities referred to in the first sentence of this
subsection (d) shall be deemed to include any legal or other expenses reasonably incurred by such indemnified party in connection with investigating or defending against any
action or claim which is the subject of this subsection (d). Notwithstanding the provisions of this subsection (d), no Underwriter shall be required to contribute any amount in
excess of the amount by which the total underwriting discounts and commissions received by such Underwriter with respect to the Securities purchased by it hereunder exceeds
the amount of any damages that such Underwriter has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged omission. No
person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Act) shall be entitled to contribution from any person who was not guilty of such
fraudulent misrepresentation. The Underwriters’ obligations in this subsection (d) to contribute are several in proportion to their respective underwriting obligations and not
joint. The remedies provided for in this Section 6 are not exclusive and shall not limit any rights or remedies that might otherwise be available to any indemnified party at law
or in equity.
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(e) Information Provided by the Underwriters. The Underwriters severally confirm and the Company acknowledges that the statements with respect to the

public offering of the Securities by the Underwriters set forth in the third and eighth paragraphs under the caption “Underwriting” and the estimate of the Underwriters’
reasonable out-of-pocket accountable fees and disbursements in connection with the offering of the Securities in the Time of Sale Disclosure Package and in the Prospectus are
correct and constitute the only information concerning the Underwriters furnished in writing to the Company by or on behalf of the Underwriters specifically for inclusion in
the Registration Statement, any Preliminary Prospectus, the Time of Sale Disclosure Package, the Prospectus or any issuer free writing prospectus.
 

7. Representations and Agreements to Survive Delivery. All representations, warranties, and agreements of the Company herein or in certificates delivered pursuant
hereto, and the agreements of the several Underwriters and the Company contained in Section 6 hereof, shall remain operative and in full force and effect regardless of any
investigation made by or on behalf of any Underwriter or any controlling person thereof, or the Company or any of its officers, directors, or controlling persons, and shall
survive delivery of, and payment for, the Securities to and by the Underwriters hereunder and any termination of this Agreement.
 

8. Termination.
 

(a) Right to Terminate. You shall have the right to terminate this Agreement by giving notice to the Company as hereinafter specified at any time at or prior to
the First Closing Date, and the option referred to in Section 3(b), if exercised, may be cancelled at any time prior to the Second Closing Date, if (i) the Company shall have
failed, refused or been unable, at or prior to such Closing Date, to perform any agreement on its part to be performed hereunder, (ii) any other condition of the Underwriters’
obligations hereunder is not fulfilled, (iii) trading on The NASDAQ Stock Market or New York Stock Exchange shall have been wholly suspended, (iv) minimum or maximum
prices for trading shall have been fixed, or maximum ranges for prices for securities shall have been required, on The NASDAQ Stock Market or New York Stock Exchange,
by such Exchange or by order of the Commission or any other Governmental Authority, (v) a banking moratorium shall have been declared by federal or state authorities, or
(vi) there shall have occurred any outbreak or escalation of hostilities, any act of terrorism involving the United States, or any change in financial markets or any calamity or
crisis that, in your judgment, is material and adverse and makes it impractical or inadvisable to proceed with the completion of the sale of and payment for the Securities. Any
such termination shall be without liability of any party to any other party except that the provisions of Section 4(g) and Section 6 hereof shall at all times be effective.
 

(b) Notice of Termination. If you elect to terminate this Agreement as provided in this Section, the Company shall be notified promptly by you by telephone,
confirmed by letter.

 
(c) Effect of Termination. No party shall be relieved of any liability under this Agreement arising from any breach of its obligations hereunder occurring prior

to termination of this Agreement as a result of the termination of this Agreement. If you elect to terminate this Agreement as provided in this Section, any advance received by
you as Representative of the several Underwriters for out-of-pocket accountable expenses will be reimbursed to the Company to the extent not actually incurred in compliance
with FINRA Rule 5110(f)(2)(C).
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9. Default by the Company.

 
(a) Default by the Company. If the Company shall fail at the First Closing Date to sell and deliver the Securities which it is obligated to sell hereunder, then

this Agreement shall terminate without any liability on the part of any Underwriter.
 

(b) No Relief from Liability. No action taken pursuant to this Section shall relieve the Company from liability, if any, in respect of any default hereunder.
 

10. Notices. Except as otherwise provided herein, all communications hereunder shall be in writing and, if to the Underwriters, shall be mailed via overnight delivery
service or hand delivered via courier, to the Representative c/o The Oak Ridge Financial Services Group, Inc., 701 Xenia Avenue South, Suite 100, Golden Valley, MN 55416,
Attention: Joseph Sullivan, with a copy (which shall not constitute notice) to Fredrikson & Byron, P.A., 200 South Sixth Street, Suite 4000, Minneapolis, Minnesota 55402,
Attention: Ryan Brauer; and (ii) if to the Company, shall be mailed or delivered to it at 505 Highway 169 North, Suite 255, Plymouth, MN 55441, Attention: Damian Novak,
with a copy (which shall not constitute notice) to Maslon LLP, 3300 Wells Fargo Center, 90 South Seventh Street, Minneapolis, MN 55402, Attention: Alan Gilbert. Any party
to this Agreement may change such address for notices by sending to the parties to this Agreement written notice of a new address for such purpose.
 

11. Persons Entitled to Benefit of Agreement. This Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective successors and
assigns and the controlling persons, officers and directors referred to in Section 6. Nothing in this Agreement is intended or shall be construed to give to any other person, firm
or corporation any legal or equitable remedy or claim under or in respect of this Agreement or any provision herein contained. The term “successors and assigns” as herein used
shall not include any purchaser, as such purchaser, of any of the Securities from any of the several Underwriters.
 

12. Absence of Fiduciary Relationship. The Company acknowledges and agrees that: (a) the Representative has been retained solely to act as an underwriter in
connection with the sale of the Securities and that no fiduciary, advisory or agency relationship between the Company and the Representative has been created in respect of any
of the transactions contemplated by this Agreement, irrespective of whether the Representative has advised or is advising the Company on other matters; (b) the price and other
terms of the Securities set forth in this Agreement were established by the Company following discussions and arms-length negotiations with the Representative and the
Company is capable of evaluating and understanding and understands and accepts the terms, risks and conditions of the transactions contemplated by this Agreement; (c) it has
been advised that the Representative and its affiliates are engaged in a broad range of transactions which may involve interests that differ from those of the Company and that
the Representative has no obligation to disclose such interest and transactions to the Company by virtue of any fiduciary, advisory or agency relationship; (d) it has been
advised that the you are acting, in respect of the transactions contemplated by this Agreement, solely for the benefit of the Underwriters, and not on behalf of the Company; and
(e) it waives to the fullest extent permitted by law, any claims it may have against the Underwriters for breach of fiduciary duty or alleged breach of fiduciary duty in respect of
any of the transactions contemplated by this Agreement and agrees that the Underwriters shall have no liability (whether direct or indirect) to the Company in respect of such a
fiduciary duty claim on behalf of or in right of the Company, including stockholders, employees or creditors of the Company.
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13. Governing Law; Waiver of Jury Trial. This Agreement shall be governed by and construed in accordance with the laws of the State of New York. The Company

(on its behalf and, to the extent permitted by applicable law, on behalf of its stockholders and affiliates) and each of the Underwriters hereby irrevocably waives, to the fullest
extent permitted by applicable law, any and all right to trial by jury in any legal proceeding arising out of or relating to this Agreement, the Representative’s Warrant or the
transactions contemplated hereby.
 

14. Counterparts. This Agreement may be executed and delivered (including by electronic mail attaching a portable document file (.pdf)) in one or more counterparts
and, if executed in more than one counterpart, the executed counterparts shall each be deemed to be an original and all such counterparts shall together constitute one and the
same instrument.
 

15. General Provisions. This Agreement constitutes the entire agreement of the parties to this Agreement and supersedes all prior written or oral and all
contemporaneous oral agreements, understandings and negotiations with respect to the subject matter hereof, including that certain engagement letter dated May 13, 2021, by
and between the Company and the Representative (the “Engagement Letter”). This Agreement may not be amended or modified unless in writing by all of the parties hereto,
and no condition herein (express or implied) may be waived unless waived in writing by each party whom the condition is meant to benefit. The Section headings herein are for
the convenience of the parties only and shall not affect the construction or interpretation of this Agreement. The invalidity or unenforceability of any Section, paragraph or
provision of this Agreement shall not affect the validity or enforceability of any other Section, paragraph or provision hereof. If any Section, paragraph or provision of this
Agreement is for any reason determined to be invalid or unenforceable, there shall be deemed to be made such minor changes (and only such minor changes) as are necessary
to make it valid and enforceable.
 

[Signature Page Follows]
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Please sign and return to the Company the enclosed duplicates of this letter whereupon this letter will become a binding agreement between the Company and the

several Underwriters in accordance with its terms.
 
 Very truly yours,
  
 FRESH VINE WINE, INC.
  
 By: /s/ Damian Novak
 Name: Damian Novak
 Title: Executive Chairman
 
Confirmed as of the date first
above mentioned, on behalf of
itself and the other several
Underwriters named in Schedule I hereto.
 
THE OAK RIDGE FINANCIAL SERVICES GROUP, INC.
   
By: /s/ Joe Sullivan  
Name: Joe Sullivan  
Title: Managing Director – Equity Capital Markets  
 

 



 

 
SCHEDULE I

 

Underwriter  
Number of Firm

Shares (1)  
The Oak Ridge Financial Services Group, Inc.   1,100,000 
Boustead Securities, LLC   1,100,000 
Total   2,200,000 

 
 

(1) The Underwriters may purchase up to an additional 330,000 Option Shares, to the extent the option described in Section 3(b) of the Agreement is exercised, in the
proportions and in the manner described in the Agreement.

 

 



 

 
SCHEDULE II

 
List of Individuals and Entities Executing Lock-Up Agreements

 

 



 

 
SCHEDULE III

 
Pricing Information

 
Firm Shares: 2,200,000
 
Option Shares: 330,000
 
Price to the public: $10.00 per share
 
Price to the Underwriters: $9.20 per share
 

 



 

 
SCHEDULE IV

 
Written Testing-the-Waters Communications

 
None
 

 



 

 
EXHIBIT A

 
Form of Lock-Up Agreement

 

A-1



 

 
EXHIBIT B

 
Form of Representative’s Warrant

 

B-1



 

 
EXHIBIT C

 
Form of Company Press Release for Waivers or Releases

of Officer/Director Lock-Up Agreements
 

Fresh Vine Wine, Inc.
 
[Date]
 
Fresh Vine Wine, Inc., a Nevada corporation (the “Company”), announced today that The Oak Ridge Financial Services Group, Inc. (“Oak Ridge”), as the representative of the
several underwriters pursuant to that certain Underwriting Agreement, dated as of December 13, 2021, by and between the Company and Oak Ridge, is [waiving] [releasing]
[a] lock-up restriction[s] with respect to an aggregate of [____] shares of common stock held by certain [officers] [directors] of the Company. These [officers] [directors]
entered into lock-up agreements with Oak Ridge in connection with the Company’s initial public offering.
 
This [waiver] [release] will take effect on [date that is at least 2 business days following date of this press release].
 
This press release is not an offer for sale of the securities in the United States or in any other jurisdiction where such offer is prohibited, and such securities may not be offered
or sold in the United States absent registration or an exemption from registration under the United States Securities Act of 1933, as amended.
 
 

C-1
 

 



Exhibit 3.1
 

 



 

 

 



 

 

 



 

 



 

 



 

 
 
 
 



Exhibit 3.2
 

BYLAWS
 

OF
 

FRESH VINE WINE, INC.
 

(A NEVADA CORPORATION)
 

ARTICLE I—OFFICES
 

Section 1.01 Registered Office. The corporation shall maintain in the State of Nevada a registered office and a registered agent whose business office is identical with
such registered office.

 
Section 1.02 Locations of Offices. The corporation may also have offices at such other places both within and without the state of Nevada as the board of directors

may from time to time determine or the business of the corporation may require.
 

ARTICLE II—STOCKHOLDERS
 

Section 2.01 Annual Meeting. The annual meeting of the stockholders shall be held on such date and at such time as is designated by the board of directors and as is
provided for in the notice of the meeting. If the election of directors shall not be held on the day designated herein for the annual meeting of the stockholders, or at any
adjournment thereof, the board of directors shall cause the election to be held at a special meeting of the stockholders as soon thereafter as may be convenient.

 
Section 2.02 Special Meetings. Special meetings of the stockholders may be called at any time by the chairman of the board, the chief executive officer, the president,

or in their absence or disability, by any vice president, or by the board of directors (by action of a majority of the directors). No business shall be acted upon at a special meeting
of stockholders except as set forth in the notice of the meeting.

 
Section 2.03 Place of Meetings. The board of directors may designate any place, either within or without the State of Nevada, as the place of meeting for any annual

meeting or for any special meeting. If no designation is made, the place of meeting shall be at the principal office of the corporation. The board of directors may, in its sole
discretion, determine that a meeting of stockholders shall not be held at any place, but may instead be held solely by means of electronic communications, videoconferencing,
teleconferencing or other available technology in accordance with Section 2.15.

 
Section 2.04 Notice of Meetings. The secretary or assistant secretary, if any, shall cause notice of the time, place, and purpose or purposes of all meetings of the

stockholders (whether annual or special), to be mailed at least ten (10) but not more than sixty (60) days prior to the meeting, to each stockholder of record entitled to vote.
 
Section 2.05 Waiver of Notice. Any stockholder may waive notice of any meeting of stockholders (however called or noticed, whether or not called or noticed and

whether before, during, or after the meeting), signing a written waiver of notice or a consent to the holding of such meeting, or an approval of the minutes thereof. Attendance
at a meeting, in person or by proxy, shall constitute waiver of all defects of notice regardless of whether a waiver of notice, consent to the holding of such meeting, or any
approval of the minutes thereof is signed or any objections are made, unless attendance is solely for the purpose of objecting, at the beginning of the meeting, to the transaction
of any business because the meeting is not lawfully called or convened. All such waivers, consents, or approvals shall be made a part of the minutes of the meeting.

 

 



 

 
Section 2.06 Fixing Record Date. For the purpose of determining stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment

thereof, or stockholders entitled to receive payment of any dividend or other distribution or allotment of any rights or entitled to exercise any rights in respect to any change,
conversion, or exchange of stock, or for the purpose of any other lawful action, the board of directors may fix in advance a date as the record date for any such determination of
stockholders, such date in any case to be not more than sixty (60) days and, in case, of a meeting of stockholders, not less than ten (10) days prior to the date on which the
particular action requiring such determination of stockholders is to be taken. If no record date is fixed for the determination of stockholders entitled to notice of or to vote at a
meeting, the day preceding the date on which notice of the meeting is mailed shall be the record date. For any other purpose, the record date shall be the close of business on the
date on which the resolution of the board of directors pertaining thereto is adopted. When a determination of stockholders entitled to vote at any meeting of stockholders has
been made as provided in this section, such determination shall apply to any adjournment thereof. Failure to comply with this section shall not affect the validity of any action
taken at a meeting of stockholders.

  
Section 2.07 Voting Lists. The officers of the corporation shall cause to be prepared from the stock ledger at least ten days before every meeting of stockholders, a

complete list of the stockholders entitled to vote at such meeting or any adjournment thereof, arranged in alphabetical order, and showing the address of each stockholder and
the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during
ordinary business hours, for a period of at least ten days prior to the meeting, either at a place within the city where the meeting is to be held, which place shall be specified in
the notice of the meeting, or, if not so specified, at the place where the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting,
during the whole time thereof, and may be inspected by any stockholder who is present. The original stock ledger shall be the only evidence as to who are the stockholders
entitled to examine the stock ledger, the list required by this section, or the books of the corporation, or to vote in person or by proxy at any meeting of stockholders.

 
Section 2.08 Quorum. A majority of the shares of each class, and series of each class, to the extent applicable (unless more than one class and or series votes as a class,

in which case a majority of the shares voting as a class) of stock issued and outstanding and entitled to vote, present in person or represented by proxy, shall constitute a quorum
at all meetings of the stockholders for the transaction of business, except as otherwise provided by statute or by the articles of incorporation. If, however, such quorum shall not
be present or represented at any meeting of the stockholders, the stockholders, entitled to vote thereat, present in person or represented by proxy, shall have the power to
adjourn the meeting from time to time without notice (other than the announcement at the meeting) until a date and time that a quorum shall be present. At such adjourned
meeting at which a quorum shall be present or represented any business may be transacted which might have been transacted at the meeting as originally notified. If the
adjournment is for more than thirty (30) days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given
to each stockholder of record entitled to vote at the meeting.

 
Section 2.09 Vote Required. When a quorum is present at any meeting, the vote of the holders of stock having a majority of the voting power present in person or

represented by proxy shall decide any question brought before such meeting, unless the question is one on which by express provision of the statutes of the state of Nevada or
of the articles of incorporation or as otherwise specifically required by these bylaws a different vote is required, in which case such express provision shall govern and control
the decision of such question.

 
Section 2.10 Voting of Stock. Unless otherwise provided in the articles of incorporation, each stockholder shall at every meeting of the stockholders be entitled to one

vote in person or by proxy for each share of the capital stock having voting power held by such stockholder, subject to the modification of such voting rights of any class or
classes of the corporation's capital stock by the articles of incorporation. There is no cumulative voting. If and to the extent allowed by the laws of the State of Nevada and of
the United States, stockholders may vote electronically.
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Section 2.11 Proxies. At each meeting of the stockholders, each stockholder entitled to vote shall be entitled to vote in person or by proxy, provided however, that the

right to vote by proxy shall exist only in case the instrument authorizing such proxy to act shall have been executed in writing by the registered holder or holders of such stock,
as the case may be, as shown on the stock ledger of the corporation or by his attorney thereunto duly authorized in writing. Such instrument authorizing a proxy to act shall be
delivered at the beginning of such meeting to the secretary of the corporation or to such other officer or person who may, in the absence of the secretary, be acting as secretary
of the meeting. In the event that any such instrument shall designate two or more persons to act as proxy, a majority of such persons present at the meeting, or if only one be
present, that one shall (unless the instrument shall otherwise provide) have all of the powers confirmed by the instrument on all persons so designated. Persons holding stock in
a fiduciary capacity, shall be entitled to vote the stock so held and the persons whose shares are pledged shall be entitled to vote, unless, the transfer by the pledgor in the books
and records of the corporation shall have expressly empowered the pledgee to vote thereon, in which case the pledgee, or his proxy, may represent such stock and vote thereon.
No proxy shall be voted or acted on after three years from its date, unless the proxy provides for a longer period. If and to the extent allowed by the laws of the State of Nevada
and of the United States, stockholders may provide proxies electronically.

 
Section 2.12 Stockholder Action by Written Consent Without a Meeting. Any action required to be taken at any annual or special meeting of stockholders of the

corporation, or any action that may be taken at any annual or special meeting of such stockholders, may be taken by a consent in writing by the stockholders holding a majority
of the voting power.

 
Section 2.13 Business at Annual Meeting. At any annual meeting of the stockholders, only such business shall be conducted as shall have been brought before the

meeting (a) by or at the direction of the board of directors or (b) by any stockholder of record of the corporation who is entitled to vote with respect thereto and who complies
with the notice procedures set forth in this section. For business to be properly brought before an annual meeting by a stockholder, the stockholder must have given timely
notice thereof in writing to the secretary of the corporation. To be timely, a stockholder’s notice must be received at the principal executive offices of the corporation not less
than 120 calendar days in advance of the date in the current fiscal year that corresponds to the date in the preceding fiscal year on which the corporation's notice of meeting and
related proxy statement were released to stockholders in connection with the previous year’s annual meeting of stockholders, except that if no meeting was held in the
immediately preceding year or if the date of the annual meeting in the current year varies by more than 30 calendar days' from the corresponding date of such meeting in the
preceding fiscal year, such notice by the stockholder proposing business to be brought before the meeting of the stockholders must be received not less than 30 days prior to the
date of the current year's annual meeting; provided, that in the event that less than forty (40) days’ notice of the date of the meeting is given to stockholders, to be timely, a
stockholders notice of business to be brought before the meeting shall be so received not later than the close of business on the 10th day following the day on which such notice
of the date of the annual meeting was mailed. A stockholder’s notice to the secretary shall set forth as to each matter such stockholder proposes to bring before the annual
meeting (a) a brief description of the business desired to be brought before the annual meeting and the reasons for conducting such business at the annual meeting, (b) the name
and address, as they appear on the corporation's books, of the stockholder of record proposing such business, (c) the class and number of shares of the corporation's capital
stock that are beneficially owned by such stockholder, and (d) any material interest of such stockholder in such business. Notwithstanding anything in these bylaws to the
contrary, no business shall be brought before or conducted at an annual meeting except in accordance with the provisions of this section. The officer of the corporation or the
person presiding at the annual meeting shall, if the facts so warrant, determine and declare to the meeting that business was not properly brought before the meeting in
accordance with such provisions, and if such presiding officer should so determine and declare to the meeting that business was not properly brought before the meeting in
accordance with such provisions and if such presiding officer should so determine, such presiding officer shall so declare to the meeting, and any such business so determined
to be not properly brought before the meeting shall not be transacted.
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Section 2.14 Notification of Nominations. Nominations for the election of directors may be made by the board of directors or by any stockholder who both is entitled

to vote for the election of directors and who complies with the notice procedures set forth in this section and any applicable provisions in the corporation’s articles of
incorporation. Any stockholder entitled to vote for the election of directors at a meeting may nominate persons for election as directors only if written notice of such
stockholder's intention to make such nomination is delivered or mailed to and received by the Secretary of the corporation, at the principal executive offices of the corporation
not later than one hundred twenty (120) calendar days in advance of the date in the current fiscal year that corresponds to the date in the preceding fiscal year on which the
corporation's notice of meeting and related proxy statement were released to stockholders in connection with the previous year’s annual meeting of stockholders, except that
(i) with respect to an election to be held at an annual meeting of stockholders, if no annual meeting was held in the immediately preceding year or if the date of the annual
meeting in the current fiscal year has been changed by more than thirty (30) calendar days from the corresponding date of such meeting in the preceding fiscal year, such notice
by the stockholder must be received not less than thirty (30) days prior to the date of the current year's annual meeting; provided further, that in the event that less than forty
(40) days’ notice of the date of the meeting is given or made to stockholders, to be timely, a stockholders notice shall be so received not later than the close of business on the
10th day, following the day on which such notice of the date of the annual meeting was mailed, and (ii) with respect to an election to be hold at a special meeting of
stockholders for the election of directors, the close of business on the seventh day following the date on which notice of such meeting is first given to stockholders. Each such
notice shall be signed and verified by the issuing stockholder under penalties of perjury, and shall set forth:

 
 (a) the name and address of the stockholder who intends to make the nomination and of the person or persons to be nominated;
 
 (b) a representation that such stockholder is a holder of record of stock of the corporation entitled to vote at such meeting, and intends to appear in person or by

proxy at the meeting to nominate the person or person specified in the notice;
 
 (c) a description of all arrangements or understandings between such stockholder and each nominee, and any other person or persons (naming such person or

persons) pursuant to which the nomination or nominations are to be made by such stockholder; and
 
 (d) such other information regarding each nominee proposed by such stockholder as would have been required to be included in a proxy statement filed pursuant

to the proxy rules promulgated pursuant to the Securities Exchange Act of 1934, as amended, had each nominee been nominated, or proposed to be nominated
by the board of directors.

 
Each such notice must be accompanied by an original signed written consent of each nominee, if elected, to serve as a director of the corporation.
 
The chairman and/or secretary of a meeting of the stockholders may refuse to acknowledge the nomination of any person not made in compliance with the foregoing procedure.
 

Section 2.15 Remote Communications. Stockholders may participate in a meeting of stockholders by means of any electronic communications, videoconferencing,
teleconferencing or other available technology permitted under the Nevada Revised Statutes (the “NRS”). If any such means are utilized, the corporation shall, to the extent
required under the NRS, implement reasonable measures to (a) verify the identity of each person participating through such means as a stockholder, and (b) provide the
stockholders a reasonable opportunity to participate in the meeting and to vote on matters submitted to the stockholders, including an opportunity to communicate, and to read
or hear the proceedings of the meeting in a substantially concurrent manner with such proceedings. For the purposes of establishing a quorum and taking any action at the
meeting, participation in a meeting pursuant to this Section 2.15 constitutes presence in person at the meeting. A meeting of stockholders may be held solely by remote
communication pursuant to this Section 2.15.
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ARTICLE III—DIRECTORS

 
Section 3.01 Number, Term, and Qualifications. The board of directors shall consist of one or more members, each of whom shall be a natural person. The number of

directors which shall constitute the whole board shall be fixed from time to time by a majority vote of the directors then in office even though less than a quorum, or by a sole
remaining director. No reduction of the authorized number of directors shall have the effect of removing any director before that director's term of office expires. At each annual
meeting of stockholders or special meeting in lieu thereof, directors elected to succeed those directors whose terms expire shall be elected for a term of office to expire at the
succeeding annual meeting of the stockholders or special meeting in lieu thereof until their successors are duly elected and qualified. Directors need neither be residents of the
state of incorporation nor stockholders of the corporation.

 
Section 3.02 Vacancies and Newly Created Directorships. Vacancies resulting from any increase in the authorized number of directors or any vacancies in the board of

directors resulting from death, resignation, retirement, disqualification, removal from office or other cause may be filled only by a majority vote of the directors then in office
even though less than a quorum, or by a sole remaining director, and not by the stockholders. In the event of any increase or decrease in the authorized number of directors,
each director then serving as such shall nevertheless continue as a director until the expiration of his or her current term or his or her prior death, retirement, removal or
resignation. In the event of a vacancy in the board of directors, the remaining directors, except as otherwise provided by law, may exercise the powers of the full board of
directors until the vacancy is filled. Notwithstanding the foregoing, each director shall serve until his or her successor is duly elected and qualified or until his or her death,
resignation or removal. If there are no directors in office, then an election of directors may be held in the manner provided by statute.

 
Section 3.03 General Powers. The business of the corporation shall be managed under the direction of its board of directors which may exercise all such powers of the

corporation and do all such lawful acts and things as are not by statute or by the articles of incorporation or by these bylaws directed or required to be exercised or done by the
stockholders.

 
Section 3.04 Regular Meetings. A regular meeting of board of directors shall be held without notice immediately following and at the same place as the annual

meeting of stockholders. The board of directors may provide by resolution, the time and place, either within or without the state of incorporation, for the holding of additional
regular meetings without other notice than such resolution.

 
Section 3.05 Special Meetings. Special meetings of the board of directors may be called by or at the request of the chairman of the board, the chief executive officer,

the president, or any two directors. The person or persons authorized to call special meetings of the board of directors may fix any place, either within or without the state of
incorporation, as the place for holding any special meeting of the board of directors called by them.

 
Section 3.06 Telephonic and Electronic Communications. Members of the board of directors or of any committee designated by the board of directors may participate

in a meeting of the board of directors or such committee through electronic communications, videoconferencing, teleconferencing or other available technology permitted under
the NRS. If any such means are utilized, the corporation shall, to the extent required under the NRS, implement reasonable measures to (a) verify the identity of each person
participating through such means as a director or member of the committee, as the case may be; and (b) provide the directors or members a reasonable opportunity to participate
in the meeting and to vote on matters submitted to the directors or members, as the case may be, including an opportunity to communicate and to read or hear the proceedings
of the meeting in a substantially concurrent manner with such proceedings. For the purposes of establishing a quorum and taking any action at the meeting, such directors or
members of the committee, as the case may be, participating pursuant to this Section 3.06 shall be deemed present in person at the meeting.

 
Section 3.07 Notice. Notice of any special meeting shall be delivered personally or by telephone or by facsimile or by email to each director or sent by first-class mail,

charges prepaid, addressed to each director at that director's address, phone number, facsimile number, or email (as the case may be) as shown on the records of the corporation.
If the notice is mailed, it shall be deposited in the United States mail at least four (4) days before the time of the holding of the meeting. If the notice is delivered personally or
by telephone or by facsimile or by email, it shall be delivered at least twenty-four (24) hours before the time of the holding of the meeting Any director may waive notice of any
meeting. Attendance of a director at a meeting shall constitute a waiver of notice of such meeting, except where a director attends a meeting solely for the express purpose of
objecting to the transaction of any business because the meeting is not lawfully called or convened.

 
Section 3.08 Quorum. A majority of the number of directors then in office shall constitute a quorum for the transaction of business at any meeting of the board of

directors, but if less than a majority is present at a meeting, a majority of the directors present may adjourn the meeting from time to time without further notice.
 
Section 3.09 Manner of Acting. The act of a majority of the directors present at a meeting at which a quorum is present shall be the act of the board of directors, unless

the question is one on which by express provision of the statutes of the state of Nevada or of the articles of incorporation or as otherwise specifically required by these bylaws a
different vote is required, in which case such express provision shall govern and control the decision of such question, and individual directors shall have no power as such.
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Section 3.10 Written Consent to Action by Directors. Any action required to be taken at a meeting of the directors of the corporation or any other action which may be

taken at a meeting of the directors or of a committee, may be taken without a meeting, if a consent in writing, setting forth the action so taken, shall be signed by all of the
directors, or all of the members of the committee, as the case may be. Such consent shall have the same legal effect as a unanimous vote of all the directors or members of the
committee.

 
Section 3.11. Interested Directors. No contract or transaction between the corporation and one or more of its directors or officers, or between the corporation and any

other corporation, partnership, association, or other organization in which one or more of its directors or officers are directors or officers or have a financial interest, shall be
void or voidable solely for this reason, solely because the director or officer is present at or participates in the meeting of the board of directors or committee thereof which
authorizes the contract or transaction, or solely because his or their votes are counted for such purpose, if: (1) the fact as to his relationship or interest and as to the contract or
transaction is known to the board of directors or the committee, and the board of directors or committee in good faith authorizes the contract or transaction by the affirmative
vote of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; (2) the fact as to his or her relationship or interest and as to the
contract or transaction is known to the stockholders entitled to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or
(3) the contract or transaction is fair as to the corporation as of the time it is authorized, approved, or ratified by the board of directors, a committee thereof, or the stockholders.
Common or interested directors may be counted in determining the presence of a quorum at a meeting of the board of directors or of a committee which authorizes the contract
or transaction.

 
Section 3.12 Committees of Directors. The board of directors may designate and appoint one or more committees as the board of directors considers appropriate,

which shall consist of one or more directors of the corporation. Persons who are not directors of the corporation are not eligible to serve on committees of the board of directors.
The board of directors may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the
committee. Each committee, to the extent provided in the resolution of the board of directors creating same, shall have and may exercise such of the powers and authority of the
board of directors in the management of the business and affairs of the corporation as the board of directors may direct and delegate, except, however, those matters which are
required by statute to be reserved unto or acted upon by the entire board of directors. The board of directors shall have the power at any time to fill vacancies in, to change the
membership of, or to dissolve, any such committee. Unless otherwise provided for in a resolution of the board of directors designating a committee, a majority of the authorized
number of members of such committee shall constitute a quorum for the transaction of business of such committee, and the vote of a majority of the members of such
committee present at a meeting of such committee at which a quorum is present shall be the act of such committee except where otherwise required by these bylaws or the
charter of such committee. Unless otherwise appointed by the board of directors, each committee may fix its own presiding and recording officer or officers, and may meet at
such place or places, at such time or times and on such notice (or without notice) as it shall determine from time to time. Each committee shall keep written minutes of its
proceedings and shall report such proceedings to the board of directors as appropriate.
 

Section 3.13 Compensation. Unless otherwise restricted by the articles of incorporation or these bylaws, the board of directors shall have the authority to fix the
compensation of directors. No such compensation shall preclude any director from serving the corporation in any other capacity and receiving compensation therefor.

 
Section 3.14 Presumption of Assent. A director of the corporation who is present at a meeting of the board of directors at which action on any corporate matter is taken

shall be presumed to have assented to the action taken unless his dissent shall be entered in the minutes of the meeting, unless he shall file his written dissent to such action with
the person acting as the secretary of the meeting before the adjournment thereof, or shall forward such dissent by registered or certified mail to the secretary of the corporation
immediately after the adjournment of the meeting. Such right to dissent shall not apply to a director who voted in favor of such action.

 
Section 3.15 Resignation and Removal. A director may resign at any time by delivering a written resignation to the chief executive officer, the president, a vice

president, the secretary or assistant secretary, if any. The resignation shall become effective upon delivery unless otherwise stated therein. Subject to any rights of the holders of
preferred stock, if any, and except as otherwise provided in the NRS, any director, or the entire board of directors, may be removed from office by a vote of stockholders
representing not less than two-thirds of the voting power of the issued and outstanding stock entitled to vote at an annual or special meeting of the stockholders duly noticed
and called in accordance with these bylaws.
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ARTICLE IV—OFFICERS

 
Section 4.1 Elected Officers. The board of directors shall elect and appoint a president, a secretary and a treasurer. The board of directors may from time to time, by

resolution, elect or appoint such other officers and agents as it may deem advisable, who shall hold office at the pleasure of the board of directors, and shall have such powers
and duties and be paid such compensation as may be directed by the board of directors. Any individual may hold two or more offices.
 

Section 4.2 Removal; Resignation. Any officer elected or appointed by the board of directors may be removed by the board of directors with or without cause. Any
officer may resign at any time upon written notice to the corporation. Any such removal or resignation shall be subject to the rights, if any, of the respective parties under any
contract between the corporation and such officer or agent.
 

Section 4.3 Vacancies. A newly created officer position and a vacancy in any elected officer position because of death, resignation, or removal may be filled by the
board of directors.
 

Section 4.4 Chief Executive Officer. The board of directors may appoint a chief executive officer who, subject to the supervision and control of the board of directors,
shall have the ultimate responsibility for the management and control of the business and affairs of the corporation, and shall perform such other duties and have such other
powers which are delegated to him or her by the board of directors, these bylaws or as may be provided by law.
 

Section 4.5 President. The president, subject to the supervision and control of the board of directors, shall supervise and control the business and affairs of the
corporation. The president shall keep the board of directors fully informed as the board of directors may request and shall consult the board of directors concerning the business
of the corporation. The president shall perform such other duties and have such other powers which are delegated and assigned to him or her by the board of directors, the chief
executive officer, if any, these bylaws or as may be provided by law.
 

Section 4.6 Chief Financial Officer. The board of directors may appoint a chief financial officer. The chief financial officer shall in general have overall supervision of
the financial operations of the corporation. The chief financial officer shall perform such other duties and have such other powers which are delegated and assigned to him or
her by the board of directors, the chief executive officer, if any, the president, these bylaws or as may be provided by law.
 

Section 4.7 Vice Presidents. The board of directors may appoint one or more vice presidents. In the absence or disability of the president, or at the president’s request,
the vice president or vice presidents, in order of their rank as fixed by the board of directors, and if not ranked, the vice presidents in the order designated by the board of
directors, or in the absence of such designation, in the order designated by the president, shall perform all of the duties of the president, and when so acting, shall have all the
powers of, and be subject to all the restrictions on the president. Each vice president shall perform such other duties and have such other powers which are delegated and
assigned to him or her by the board of directors, the chief executive officer, if any, the president, these bylaws or as may be provided by law.
 

Section 4.8 Secretary. The secretary shall keep or cause to be kept, in one or more books provided for that purpose, the minutes of all meetings of the board of
directors, the committees of the board of directors and the stockholders. The secretary shall see that all notices are duly given in accordance with the provisions of these bylaws
and as required by applicable law. The secretary shall see that the books, reports, statements, certificates and other documents and records required by applicable law to be kept
and filed are properly kept and filed. The secretary shall perform all other duties commonly incident to his or her office and shall perform such other duties which are assigned
to him or her by the board of directors, the chief executive officer, if any, the president, these bylaws or as may be provided by law.
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Section 4.9 Assistant Secretaries. An assistant secretary, if appointed by the board of directors, shall, at the request of the secretary, or in the absence or disability of

the secretary, perform all the duties of the secretary. He or she shall perform such other duties as are assigned to him or her by the board of directors, the chief executive officer,
if any, the president, the secretary, these bylaws or as may be provided by law.
 

Section 4.10 Treasurer. The treasurer shall exercise general supervision over the receipt, custody and disbursement of corporate funds. The treasurer shall perform all
other duties commonly incident to his or her office and such other duties as may, from time to time, be assigned to him or her by the board of directors, the chief executive
officer, if any, the president, these bylaws or as may be provided by law.
 

Section 4.11 Assistant Treasurers. An assistant treasurer, if appointed by the board of directors, shall, at the request of the treasurer, or in the absence or disability of
the treasurer, perform all the duties of the treasurer. He or she shall perform such other duties which are assigned to him or her by the board of directors, the chief executive
officer (if any), the president, the treasurer, these bylaws or as may be provided by law.
 

Section 4.12 Execution of Negotiable Instruments, Deeds and Contracts. All checks, drafts, notes, bonds, bills of exchange, and orders for the payment of money of
the corporation; all deeds, mortgages, proxies, powers of attorney and other written contracts, documents, instruments and agreements to which the corporation shall be a party;
and all assignments or endorsements of stock certificates, registered bonds or other securities owned by the corporation shall be signed in the name of the corporation by such
officers or other persons as the board of directors may from time to time designate. Such authority may be general or confined to specific instances as the board of directors
may determine. The board of directors may authorize the use of the facsimile or other electronic signatures of any such persons.

 
Section 4.15 Salaries. The salaries or other compensation of the officers of the corporation shall be fixed from time to time by the board of directors, except that the

board of directors may delegate to any person or group of persons the power to fix the salaries or other compensation of any subordinate officers or agents appointed in
accordance with the provisions of these bylaws. No officer shall be prevented from receiving any such salary or compensation by reason of the fact that he is also a director of
the corporation.

 
Section 4.16 Surety Bonds. In case the board of directors shall so require, any officer or agent of the corporation shall execute to the corporation a bond in such sums

and with such surety or sureties as the board of directors may direct, conditioned on the faithful performance of his duties to the corporation, including responsibility for
negligence and for the accounting of all property, monies, or securities of the corporation which may come into his hands. 
 

ARTICLE V—CAPITAL STOCK
 

Section 5.01 Stock Certificates. The shares of the corporation shall be evidenced by certificates in such form as the board of directors of the corporation may from
time to time prescribe; provided that the board of directors may provide by resolution or resolutions that some or all of any or all classes or series of stock of the corporation
shall be uncertificated shares. Notwithstanding the foregoing, each holder of uncertificated shares shall be entitled, upon request, to a certificate representing such shares.
Shares represented by certificates shall be numbered and registered in a share register as they are issued. Share certificates shall exhibit the name of the registered holder and
the number and class of shares and the series, if any, represented thereby and the par value of each share or a statement that such shares are without par value, as the case may
be. Except as otherwise provided by law, the rights and obligations of the holders of uncertificated shares and the rights and obligations of the holders of certificated shares of
the same class and series shall be identical.

 
Each certificate shall be signed by the chairman or president or vice-president and treasurer or assistant treasurer or the secretary or assistant secretary or such other

officers designated by the board of directors from time to time as permitted by law, and shall bear the seal of the corporation. The corporate seal and any or all of the signatures
or corporation officers may be in facsimile if the stock certificate is manually counter-signed by an authorized person on behalf of a transfer agent or registrar other than the
corporation or its employee. If an officer, transfer agent or registrar who has signed, or whose facsimile signature has been placed on, a certificate shall have ceased to be such
before the certificate is issued, it may be issued by the corporation with the same effect as if he were such officer, transfer agent or registrar at the time of its issue.
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Section 5.02 Transfer of Stock. Transfers of stock of the corporation shall be made on the books of the corporation by the holder of record thereof, or by his attorney

thereunto duly authorized by a power of attorney duly executed in writing and filed with the secretary of the corporation or any of its transfer agents, and on surrender of the
certificate or certificates, properly endorsed or accompanied by proper instruments of transfer, representing such stock. Except as provided by law, the corporation and transfer
agents and registrars, if any, shall be entitled to treat the holder of record of any stock as the absolute owner thereof for all purposes, and accordingly shall not be bound to
recognize any legal, equitable, or other claim to or interest in such stock on the part of any other person whether or not it or they shall have express or other notice thereof.

 
Section 5.03 Regulations. Subject to any provisions contained in the articles of incorporation, the board of directors may make such rules and regulations as they may

deem expedient concerning the issuance, transfer, redemption, and registration of certificates for stock of the corporation.
 
Section 5.04 Maintenance of Stock Ledger at Principal Place of Business. A stock ledger (or ledgers where more than one kind, class, or series of stock is outstanding)

shall be kept at the principal place of business of the corporation, or at such other place the board of directors shall determine, containing the names alphabetically arranged of
original holders of the corporation, their addresses, their interest, the amount paid on their shares, and all transfers thereof and the number and class of stock held by each. Such
stock ledgers shall at all reasonable hours by subject to inspection by persons entitled by law to inspect the same.

 
Section 5.05 Transfer Agents and Registrars. The board of directors may appoint one or more transfer agents and one or more registrars with respect to the certificates

representing stock of the corporation, and may require all such certificates to bear the signature of either or both. The board of directors may from time to time define the
respective duties of such transfer agents and registrars. No certificate for stock shall be valid until countersigned by a transfer agent, if at the date appearing thereon the
corporation had a transfer agent for such stock, and until registered by a registrar, if at such date the corporation had a registrar for such stock.

 
Section 5.06 Closing of Transfer Books and Fixing of Record Date.
 

 (a) The board of directors shall have power to close the stock ledgers of the corporation for a period of not to exceed sixty (60) days preceding the date of any
meeting of stockholders, or the date for payment of any dividend or other distribution, or the date for the allotment of rights or capital stock, or a date in
connection with obtaining the approval of stockholders for any purpose.

 
 (b) In lieu of closing the stock ledgers as aforesaid, the board of directors may fix in advance a date not exceeding sixty (60) days preceding the date of any

meeting of stockholders, or the date for the payment of any dividend, or the date for the allotment of rights, or the date when any change or conversion or
exchange of capital stock shall go into effect, or a date in connection with obtaining any such consent, as a date for the determination of the stockholders
entitled to a notice of, and to vote at, any such meeting and any adjournment thereof, or entitled to receive payment of any such dividend, or to any such
allotment of rights, or to exercise the rights in respect of any such change, conversion or exchange of capital stock, or to give such consent.

 
 (c) If the stock ledgers shall be closed or a record date set for the purpose of determining stockholders entitled to notice or to vote at a meeting of stockholders,

such books shall be closed for or such record date shaft be at least ten (10) days immediately preceding such meeting.
 
Section 5.07 Lost or Damaged Certificates. The corporation may issue a new certificate for stock of the corporation in place of any certificate theretofore issued by it

alleged to have been lost or destroyed, and the board of directors may, in its discretion, require the owner of the lost or destroyed certificate or his legal representatives, to give
the corporation a bond in such form and amount as the board of directors may direct, and with such surety or sureties as may be satisfactory to the board of directors, to
indemnify the corporation and its transfer agents and registrars, if any, against any claims that may be made against it or any such transfer agent or registrar on account of the
issuance of such new certificate. A new certificate may be issued without requiring any bond when, in the judgment of the board of directors, it is appropriate to do so.
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ARTICLE VI—INDEMNIFICATION

 
To the fullest extent permitted by the NRS, the corporation shall indemnify and make advancement of expenses to the extent and as required (and in the discretion of

the board of directors, as allowed) in the articles of incorporation.
 

ARTICLE VII—FISCAL YEAR
 

The fiscal year of the corporation shall be fixed by resolution of the board of directors.
 

ARTICLE VIII—DISTRIBUTIONS
 

Distributions may be declared, subject to the provisions of the laws of the State of Nevada and the Articles of Incorporation, by the Board and may be paid in cash,
property, shares of corporate stock, or any other medium. 

 
ARTICLE IX—AMENDMENTS

 
Except as otherwise expressly provided in these bylaws, these bylaws may be amended, revised, or repealed or new bylaws may be made adopted, only by a vote of (a)

a majority of the board of directors, or (b) stockholders representing not less than a majority of the voting power of the issued and outstanding stock entitled to vote at an annual
or special meeting of the stockholders duly noticed and called in accordance with the bylaws.
 

ARTICLE X
FORUM SELECTION

 
To the fullest extent permitted by law, and unless the Corporation consents in writing to the selection of an alternative forum, the Eighth Judicial District Court of

Clark County, Nevada (or, if that court does not have jurisdiction, the federal district court for the District of Nevada or other state courts of the State of Nevada) shall, to the
fullest extent permitted by law, be the exclusive forums for (a) any derivative action or proceeding brought in the name or right of the Corporation or on the Corporation’s
behalf, (b) any action asserting or based upon a claim of breach of any duty owed by any director, officer, employee or agent of the Corporation to the Corporation or to the
Corporation’s stockholders, (c) any action or assertion of a claim arising pursuant to any provision of Chapter 78 or Chapter 92A of the NRS or the Articles of Incorporation or
these Bylaws (as each may be amended from time to time), (d) any action to interpret, apply, enforce or determine the validity of the Articles of Incorporation or these Bylaws
or (e) any action asserting a claim against the Corporation governed by the internal affairs doctrine. Notwithstanding the foregoing, the provisions of this Article X will not
apply to suits brought to enforce a duty or liability created by the Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, or any other claim
for which the federal courts have exclusive jurisdiction. Any person or entity purchasing or otherwise acquiring any interest in shares of capital stock of the Corporation shall
be deemed to have notice of, and consented to, the provisions of this Article X.
 
 

10
 



Exhibit 4.1
 

FORM OF UNDERWRITER’S WARRANT
 
THIS WARRANT AND THE UNDERLYING SECURITIES HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT”) OR ANY STATE SECURITIES LAWS. THEY MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED OR HYPOTHECATED IN THE
ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT AS TO SUCH SECURITIES UNDER THE SECURITIES ACT AND ALL APPLICABLE STATE
SECURITIES LAWS OR AN EXEMPTION THEREFROM.
 
THIS WARRANT IS SUBJECT TO RESTRICTIONS ON TRANSFER AND MAY NOT BE SOLD, TRANSFERRED, ASSIGNED, PLEDGED, OR
HYPOTHECATED, OR BE THE SUBJECT OF ANY HEDGING, SHORT SALE, DERIVATIVE, PUT, OR CALL TRANSACTION THAT WOULD RESULT IN
THE EFFECTIVE ECONOMIC DISPOSITION OF THIS WARRANT OR THE SHARES ACQUIRABLE UPON EXERCISE HEREOF, OTHER THAN IN
COMPLIANCE WITH RULE 5110(E) OF THE FINANCIAL INDUSTRY REGULATORY AUTHORITY, INC. AND SECTION 8 HEREOF.

 
WARRANT

 
To Subscribe for and Purchase

Shares of Common Stock of
 

FRESH VINE WINE, INC.
 
Date: December 17, 2021

 
THIS CERTIFIES THAT, for value received, [________________________], or its registered assigns, (herein referred to as the “Purchaser” or “holder”), is entitled

to subscribe for and purchase from Fresh Vine Wine, Inc., a Nevada corporation (herein called the “Company”), Eighty-Two Thousand Five Hundred (82,500) shares (the
“Shares”) of common stock, par value $0.001 per share (the “Common Stock”), of the Company (subject to adjustment as noted below) at the exercise price of $12.00 per Share
(the “Warrant Purchase Price”) (subject to adjustment as noted below). This Warrant may only be exercised during the Exercise Period specified herein. This Warrant has been
issued pursuant to the Underwriting Agreement, dated December 13, 2021, between the Company and The Oak Ridge Financial Services Group, Inc. as representative of the
several underwriters listed in Schedule I thereto, in connection with a public offering (the “Offering”) of 2,200,000 shares of Common Stock.

 
This Warrant is subject to the following provisions, terms and conditions:
 
1. The Warrant exercise period (the “Exercise Period”) for this Warrant shall begin on the one year anniversary of the effective date of the Offering and shall then

continue for four years from the start of the exercise period. As used herein, the “effective date of the Offering” means December 13, 2021.
 

 



 

 
2. The rights represented by this Warrant may be exercised, in whole or in part, by the holder hereof as follows:

 
(a) The holder hereof shall deliver to the Company written notice of exercise of this Warrant and in connection therewith shall surrender this Warrant

(properly endorsed if required) at the principal office of the Company and pay the Warrant Purchase Price for such Shares as provided for herein. This Warrant shall be
deemed to have been exercised on the first date on which all of the foregoing have been delivered to the Company.

 
(b) The holder hereof shall pay the Warrant Purchase Price (i) in immediately available funds or (ii) by “cashless exercise”, in which event the Company shall

issue to the holder hereof a number of Shares determined as follows:
 
X = Y * [(A-B)/A]

 
where:

 
X = the number of Shares to be issued to the holder.
 
Y = the total number of Shares with respect to which this Warrant is being exercised.
 
A = the fair market value of one Share at the time the “cashless exercise” election is made.
 
B = the Warrant Purchase Price then in effect for the Shares at the time the “cashless exercise” election is made.

 
For purposes of this Warrant, the fair market value of one Share as of a particular date shall be determined as follows: (i) if the Common Stock is traded on a
U.S. national securities exchange, the value shall be deemed to be the average of the closing prices of the Common Stock on such exchange over the 10-
Trading Day period ending on the Trading Day prior to the net exercise election; (ii) if clause (i) is not applicable, the value shall be deemed to be the average
of the closing bid or sale prices (whichever is applicable) of the Common Stock on the principal securities exchange or securities market on which the
Common Stock trades over the 10-Trading Day period ending on the Trading Day prior to the net exercise election; and (iii) if none of the foregoing is
applicable, the value shall be the fair market value of one share of Common Stock mutually agreed upon by the holder and the Company; provided, that if the
Company and the holder are unable to agree upon the fair market value of a Share, then the Board of Directors of the Company shall use its good faith
judgment to determine the fair market value, and such determination shall be binding upon all parties absent demonstrable error.
 
For purposes of this Warrant, “Trading Day” means any day on which the Common Stock is traded on a U.S. stock exchange or, if inapplicable, the principal
securities exchange or securities market on which the Common Stock is then traded.
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(c) Upon exercise of this Warrant, the Company shall promptly (but in no event later than three Trading Days after the date this Warrant is exercised in

accordance with its terms) issue or cause to be issued and cause to be delivered to or upon the written order of the holder and in such name or names as the holder may
designate (provided that, if the holder directs the Company to deliver a certificate for the Shares in a name other than that of the holder or an affiliate (as defined in
Rule 405 under the Securities Act of 1933, as amended (the “Securities Act”)) of the holder, it shall deliver to the Company on the date of exercise an opinion of
counsel reasonably satisfactory to the Company to the effect that the issuance of such Shares in such other name may be made pursuant to an available exemption from
the registration requirements of the Securities Act and all applicable state securities or blue sky laws), a certificate for the Shares issuable upon such exercise or credit
for such Shares through the facilities of The Depository Trust Company (“DTC”) to the account designated by the holder (with any restrictive legends required by
applicable securities laws). The form of delivery of the Shares acquired upon exercise will be at the election of the holder, subject to the other terms of this Warrant.
The holder, or any person permissibly so designated by the holder to receive the Shares acquired upon exercise hereof, shall be deemed to have become the holder of
record of such Shares as of the date notice of exercise of payment of the applicable Warrant Purchase Price is made in accordance with the terms hereof.

 
(d) If by the fifth Trading Day after the date this Warrant is exercised in accordance with this Section 2 the Company fails to deliver the required number of

Shares in the manner required pursuant to Section 2(c), then, in addition to any other remedy the holder may have at law or in equity (including a decree of specific
performance or injunctive relief), the holder hereof will have the right to rescind such exercise.

 
(e) In the event that this Warrant has not been exercised prior to the end of the Exercise Period and the fair market value of one Share as determined in

accordance with the provisions hereof exceeds the Warrant Purchase Price on the last day of the Exercise Period, on such date this Warrant will be automatically
exercised pursuant to the cashless exercise provisions set forth in Section 2(b); provided, that the holder hereof, upon the request of the Company, must surrender to
the Company of this Warrant within 30 days of a request for delivery of thereof by the Company. If the holder hereof does not surrender this Warrant within such time
period, this Warrant will be deemed to not have been exercised under this Section 2(e) and will terminate and no longer be exercisable.
 
3. The Company represents and warrants that this Warrant has been duly authorized by all necessary corporate action, has been duly executed and delivered and is a

legal and binding obligation of the Company, enforceable against the Company in accordance with the terms of this Warrant, except as such enforceability may be limited by
bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally and subject to general principles of equity. The Company covenants and agrees
that all Shares which may be issued upon the exercise of the rights represented by this Warrant according to the terms hereof have been duly authorized and will, upon issuance
and payment therefor, be validly issued and fully paid. The Company further covenants and agrees that during the period within which the rights represented by this Warrant
may be exercised, the Company will at all times have authorized, and reserved for the purpose of issue upon exercise of the subscription rights evidenced by this Warrant, a
sufficient number of its shares of Common Stock to provide for the exercise of the rights represented by this Warrant, free from preemptive rights or other actual contingent
purchase rights other than those held by a holder of this Warrant (as a result of holding this Warrant).
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4. The Company will pay any documentary stamp taxes attributable to the issuance of Shares upon the exercise of this Warrant; provided, however, that the Company

shall not be required to pay any tax which may be payable in respect of any transfer involved in the registration of any certificates for Warrants, or Shares issued upon exercise
of this Warrant, in a name other than that of the Purchaser. The Purchaser shall be responsible for all other tax liability that may arise as a result of holding or transferring this
Warrant or receiving Shares upon exercise hereof.

 
5. The above provisions are, however, subject to the following:

 
(a) The Warrant Purchase Price shall, from and after the date of issuance of this Warrant, be subject to adjustment from time to time as hereinafter provided.

Upon each adjustment of the Warrant Purchase Price, the holder of this Warrant shall thereafter be entitled to purchase, at the Warrant Purchase Price resulting from
such adjustment, the number of Shares obtained by multiplying the Warrant Purchase Price in effect immediately prior to such adjustment by the number of Shares
purchasable pursuant hereto immediately prior to such adjustment and dividing the product thereof by the Warrant Purchase Price resulting from such adjustment.

 
(b) In case the Company shall at any time subdivide its outstanding shares of Common Stock into a greater number of shares, the Warrant Purchase Price in

effect immediately prior to such subdivision shall be proportionately reduced, and conversely, in case the outstanding shares of Common Stock shall be combined into
a smaller number of shares, the Warrant Purchase Price in effect immediately prior to such combination shall be proportionately increased.

 
(c) If any capital reorganization or reclassification of the capital stock of the Company, shall be effected in such a way that holders of Common Stock shall be

entitled to receive stock or securities with respect to or in exchange for Common Stock, then, as a condition of such reorganization, reclassification or consolidation,
lawful and adequate provision shall be made whereby the holder hereof shall thereafter have the right to purchase and receive, upon the basis and upon the terms and
conditions specified in this Warrant and in lieu of the Shares immediately theretofore purchasable and receivable upon the exercise of the rights represented hereby,
such shares of stock or securities as may be issued or payable with respect to or in exchange for a number of Shares equal to the number of Shares immediately
theretofore purchasable and receivable upon the exercise of the rights represented hereby had such reorganization, reclassification or consolidation not taken place, and
in any such case appropriate provision shall be made with respect to the rights and interests of the holder of this Warrant to the end that the provisions hereof
(including without limitation provisions for adjustments of the warrant purchase price and of the number of shares purchasable upon the exercise of this Warrant) shall
thereafter be applicable, as nearly as may be, in relation to any shares of stock or securities thereafter deliverable upon the exercise hereof.
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(d) Upon any adjustment of the Warrant Purchase Price or any adjustment of any material terms hereof, then and in each such case an officer of the Company

shall, as soon as practicable after the occurrence of any event that requires an adjustment or readjustment, give signed written notice thereof, by first–class mail,
postage prepaid, addressed to the registered holder of this Warrant at the address of such holder as shown on the books of the Company, which notice shall state the
Warrant Purchase Price resulting from such adjustment, any material change in the terms of the Warrant, and the increase or decrease, if any, in the number of Shares
purchasable at such price upon the exercise of this Warrant, setting forth in reasonable detail the method of calculation and the facts upon which such calculation is
based.

 
(e) In case any time:

 
(i) there shall be any capital reorganization, or reclassification of the capital stock of the Company; or
 
(ii) there shall be a voluntary or involuntary dissolution, liquidation or winding up of the Company;
 
then, in any one or more of said cases, the Company shall give written notice, by first-class mail, postage prepaid, addressed to the registered holder

of this Warrant at the address of such holder as shown on the books of the Company, of the date on which (A) the books of the Company shall close or a
record shall be taken for such distribution or subscription rights, or (B) such reorganization, reclassification or consolidation, dissolution, liquidation or
winding up, or conversion or redemption shall take place, as the case may be. Such notice shall also specify the date as of which the holders of capital stock
of record shall participate in such distribution or subscription rights, or shall be entitled to exchange their capital stock for securities or other property
deliverable upon such reorganization, reclassification, consolidation, dissolution, liquidation or winding up, or conversion or redemption, as the case may be.
Such written notice shall be given at least 20 days prior to the action in question and not less than 20 days prior to the record date or the date on which the
Company’s transfer books are closed in respect thereto, unless such notice period is waived in writing by the registered holder of this Warrant.
 
(f) If any event occurs as to which in the opinion of the Board of Directors of the Company the other provisions of this Section 5 are not strictly applicable or

if strictly applicable would not fairly protect the purchase rights of the holder of this Warrant or of the Common Stock in accordance with the essential intent and
principles of such provisions, then the Board of Directors shall make an adjustment in the application of such provisions, in accordance with such essential intent and
principles, so as to protect such purchase rights as aforesaid.
 
6. This Warrant shall not entitle the holder hereof to any voting rights or other rights as a shareholder of the Company.
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7. If at any time during the term of the Warrant there is not an effective registration statement under the Securities Act covering the resale of the Shares and the

Company shall determine to prepare and file with the Securities and Exchange Commission a registration statement relating to an offering for the account of others under the
Securities Act of any of its equity securities, other than on Form S-4 or Form S-8 (each as promulgated under the Securities Act) or their then equivalents relating to equity
securities to be issued solely in connection with any acquisition of any entity or business or equity securities issuable in connection with the stock option or other employee
benefit plans, then the Company shall send to the holder hereof a written notice of such determination and, if within 15 days after the date of such notice, the holder hereof shall
so request in writing, the Company shall include in such registration statement all or any part of the Shares the holder hereof requests to be registered, subject to customary
underwriter cutbacks applicable to all holders of registration rights and any limitations imposed by applicable law. The holder may have shares registered pursuant to this
Section 7 on not more than two occasions, and under no circumstances may shares be registered under this Section 7 more than seven years from the effective date of the
offering. The Company shall bear any costs of a registration described in this Section 7, provided that, (i) all underwriting discounts and commissions attributable to any Shares
so registered will be borne by the holder; and (ii) any fees and expenses of counsel for the selling shareholders will be payable by such shareholders pro rata.

 
8. This Warrant is exchangeable, upon the surrender hereof by the holder hereof at the principal office of the Company, for new Warrants of like tenor representing in

the aggregate the right to subscribe for and purchase the number of shares which may be subscribed for and purchased hereunder, each of such new Warrants to represent the
right to subscribe for and purchase such number of shares as shall be designated by said holder hereof at the time of such surrender. Subject to compliance with applicable
securities laws and the other terms of this Warrant, this Warrant may be assigned or transferred by the holder and this Warrant shall be binding on and inure to the benefit of the
parties hereto and their respective transferees, successors and assigns. Notwithstanding the foregoing, pursuant to Rule 5110(e) of the Financial Industry Regulatory Authority,
Inc. (“FINRA”), this Warrant shall not be sold during the Offering, or sold, transferred, assigned, pledged, or hypothecated, or be the subject of any hedging, short sale,
derivative, put, or call transaction that would result in the effective economic disposition of this Warrant or the Shares acquirable upon exercise hereof, by any person for a
period of one year immediately following the effective date of the Offering, except as provided in paragraph (e)(2) of Rule 5110(e) of the FINRA.

 
9. Each certificate for the securities purchased under this Warrant shall bear a legend as follows (or substantially similar legend) unless such securities have been

registered under the Securities Act of 1933, as amended (the “Act”):
 
“The securities represented by this certificate have not been registered under the Securities Act of 1933, as amended (the “Act”), or applicable state law. Neither the
securities nor any interest therein may be offered for sale, sold or otherwise transferred except pursuant to an effective registration statement under the Act, or pursuant
to an exemption from registration under the Act and applicable state law which, in the opinion of counsel to the Company, is available.”
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The securities evidenced by this Warrant shall not be transferred unless and until: (i) the Company has received the opinion of counsel for the holder that the securities may be
transferred pursuant to an exemption from registration under the Act and applicable state securities laws, the availability of which is established to the reasonable satisfaction of
the counsel of the Company, or (ii) a registration statement relating to the offer and sale of such securities has been filed by the Company and declared effective by the U.S.
Securities and Exchange Commission and compliance with applicable state securities law has been established.

 
10. The Company will not be required upon the exercise of this Warrant to issue fractions of Shares, but may, at its option, either (a) purchase such fraction for an

amount in cash equal to the current value of such fractional Share computed on the basis of the closing market price of the Common Stock as quoted on the principal exchange
or trading facility on which the Common Stock is traded on the Trading Day immediately preceding the day upon which this Warrant was surrendered for exercise in
accordance with Section 2 hereof, or (b) round the fractional Share up to the nearest full Share and issue such full Share. By accepting this Warrant, the holder hereof expressly
waives any right to receive any fractional Share upon exercise of a Warrant, except as expressly provided in this Section 10.

 
11. If this Warrant is exercised for less than all of the then-current number of Shares purchasable hereunder, then the Company shall, concurrently with the issue of the

Shares purchased by the holder hereof upon such exercise in accordance with Section 2, issue a new warrant exercisable for the remaining number of Shares purchasable under
this Warrant.

 
12. Upon receipt by the Company of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this Warrant and security reasonably

satisfactory to it (which may include a customary and reasonable indemnity, which shall not include a surety bond, if requested), the Company shall execute and deliver a new
warrant of like tenor as the Warrant so lost, stolen, destroyed or mutilated.

 
13. This Warrant shall be governed by and construed and enforced in accordance with the laws of the State of New York, without giving effect to conflict of laws

principles thereof. The Company and the holder agree that the prevailing party(ies) in any action or proceeding arising out of or relating to this Warrant shall be entitled to
recover from the other party(ies) all of its reasonable attorneys’ fees and expenses relating to such action or proceeding and/or incurred in connection with the preparation
therefor.

 
14. All modifications or amendments of this Warrant shall require the written consent of and be signed by the party against whom enforcement of the modification or

amendment is sought.
 
15. This Warrant (together with the other agreements and documents being delivered pursuant to or in connection with this Warrant) constitutes the entire agreement of

the parties hereto with respect to the subject matter hereof, and supersedes all prior agreements and understandings of the parties, oral and written, with respect to the subject
matter hereof.

 
16. This Warrant shall inure solely to the benefit of and shall be binding upon, the holder and the Company and their permitted assignees, respective successors, legal

representative and assigns, and no other person shall have or be construed to have any legal or equitable right, remedy or claim under or in respect of or by virtue of this
Warrant or any provisions herein contained.

 
[Signature Page Follows]
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IN WITNESS WHEREOF, Fresh Vine Wine, Inc. has caused this Warrant to be signed by its duly authorized officer and this Warrant to be dated as of the date set

forth above.
 

 FRESH VINE WINE, INC.
   
 By:  
 Name: Damian Novak
 Title: Executive Chairman

 
Acknowledged and agreed:   
   
[__________________________________]  
 
   
By:   
Name:   
Title:   
 

 



 

 
SUBSCRIPTION FORM

 
To be Executed by the Holder of this Warrant if such Holder

Desires to Exercise this Warrant in Whole or in Part
 
To: Fresh Vine Wine, Inc. (the “Company”)

 
The undersigned ___________________________________

 
Please insert tax identification number of Subscriber:

 
_______________________________

 
hereby irrevocably elects to exercise the right of purchase represented by this Warrant for, and to purchase thereunder, ___________ shares of Common Stock (the “Shares”)
provided for therein.
 
Payment of the Warrant Purchase Price for the Shares shall take the form of [Check the applicable box below]:

 
☐ Immediately available U.S. funds; or
 
☐ the cancellation of such number of Shares as is necessary to satisfy the Warrant Purchase Price with respect to the “cashless exercise” of the number of Shares set

forth above in accordance with the formula set forth in Section 2(b)(ii) of the Warrant.
 
The undersigned requests that such Shares be registered in the name of the undersigned or in such other name specified below:
 
Name: ______________________________________________________________________________________________
 
The Shares shall be delivered as follows:
 
___________________________________________________________________________________________________
___________________________________________________________________________________________________
___________________________________________________________________________________________________
 
and, if such number of Shares does not constitute all shares purchasable under the Warrant, that a new Warrant for the balance remaining of such shares be registered in the
name of, and delivered to, the undersigned at the address stated above.
 
Unless the undersigned has selected the “cashless exercise” option provided for in Section 2(b)(ii) of the Warrant, the undersigned hereby represents and warrants that the
undersigned is acquiring the Shares for its own account for investment purposes only, and not for resale or with a view to distribution of such shares or any part thereof.
 
Dated:   
 
Name of Holder:   
 
   
Signature   
   
Title   
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FRESH VINE WINE, INC. 

2021 EQUITY INCENTIVE PLAN
 

1. Purpose. The purpose of the 2021 Equity Incentive Plan (the “Plan”) of Fresh Vine Wine, Inc., a Nevada corporation (the “Company”), is to increase stockholder
value and to advance the interests of the Company by furnishing a variety of economic incentives (“Incentives”) designed to attract, retain and motivate employees, certain key
consultants and directors of the Company. Incentives may consist of opportunities to purchase or receive shares of common stock, $0.001 par value, of the Company
(“Common Stock”) or other incentive awards on terms determined under this Plan.

 
2. Administration. The Plan shall be administered by the board of directors of the Company (the “Board of Directors”) or by a stock option or compensation committee

(the “Committee”) of the Board of Directors. The Committee shall consist of at least one director of the Company and shall be appointed from time to time by the Board of
Directors. Each member of the Committee shall be (a) a “non-employee director” within the meaning of Rule 16b-3 of the Securities Exchange Act of 1934 (including the
regulations promulgated thereunder, the “1934 Act”) (a “Non-Employee Director”), and (b) shall be independent directors under listing rules of the NYSE American or, if the
Company is no longer listed on the NYSE American, then any national securities exchange on which the Company’s common stock may be listed. The Committee shall have
complete authority to award Incentives under the Plan, to interpret the Plan, and to make any other determination which it believes necessary and advisable for the proper
administration of the Plan. The Committee’s decisions and matters relating to the Plan shall be final and conclusive on the Company and its participants. If at any time there is
no stock option or compensation committee, the term “Committee”, as used in the Plan, shall refer to the Board of Directors. The Committee or the Board of Directors may
delegate to one or more officers the authority to do one or both of the following (i) designate employees who are not officers to be recipients of Stock Options (and, to the
extent permitted by applicable law, other Incentives) and, to the extent permitted by applicable law, the terms of such Incentives (which need not be identical), and (ii)
determine the number of shares of Common Stock to be subject to such Incentives; provided, however, that (y) the Committee or Board of Director resolutions regarding such
delegation shall specify the maximum number of shares of Common Stock that may be subject to Incentives granted by such officer(s) during any fiscal year, as well as any
other limitations on such officer’s authority, and (z) that such officer may not grant an Incentive to himself or herself. Any such Incentives will be granted on the form of
Incentive agreement most recently approved for use by the Committee or the Board of Directors, unless otherwise provided in the resolutions approving the delegation
authority. The officer(s) shall report each Incentive granted pursuant to such delegation of authority at the first meeting of the Board of Directors (or, if applicable, the
Committee) following the date of such grant.

 
3. Eligible Participants. Officers of the Company, employees of the Company or its subsidiaries, members of the Board of Directors, and consultants or other

independent contractors who provide services to the Company or its subsidiaries shall be eligible to receive Incentives under the Plan when designated by the Committee.
Participants may be designated individually or by groups or categories (for example, by pay grade) as the Committee deems appropriate. Participation by officers of the
Company or its subsidiaries and any performance objectives relating to such officers must be approved by the Committee. Participation by others and any performance
objectives relating to others may be approved by groups or categories (for example, by pay grade) and authority to designate participants who are not officers and to set or
modify such targets may be delegated.

 
4. Types of Incentives. Incentives under the Plan may be granted in any one or a combination of the following forms: (a) incentive stock options and non-statutory

stock options (Section 6); (b) stock appreciation rights (“SARs”) (Section 7); (c) stock awards (Section 8); (d) restricted stock (Section 8); restricted stock units (Section 8) and
performance awards (Section 9). Subject to the specific limitations provided in this Plan, payment of Incentives may be in the form of cash, Common Stock or combinations
thereof as the Committee shall determine, and with such other restrictions as it may impose.
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5. Shares Subject to the Plan.

 
5.1. Number of Shares. Subject to adjustment as provided in Section 10.6, the number of shares of Common Stock which may be issued under the Plan shall

not exceed 1,800,000 shares of Common Stock. Shares of Common Stock that are issued under the Plan or are subject to Incentives awarded under the Plan will be
applied to reduce the maximum number of shares of Common Stock remaining available for issuance under the Plan.

 
5.2. Cancellation. If an Incentive granted under the Plan expires or is terminated or canceled unexercised as to any shares of Common Stock or forfeited or

reacquired by the Company pursuant to rights reserved upon issuance thereof, such forfeited and reacquired shares may again be issued under the Plan pursuant to
another Incentive. If any Shares subject to an Incentive granted under the Plan are withheld or applied as payment in connection with the exercise of an Incentive
(including the withholding of shares on the exercise of a stock option or the exercise of an SAR that is settled in shares) or the withholding or payment of taxes related
thereto, such shares shall not again be available for grant under the Plan.

 
5.3. Type of Common Stock. Common Stock issued under the Plan in connection with Incentives will be authorized and unissued shares.

 
5.4. Limitation on Awards Granted to Non-Employee Directors. No member of the Board of Directors who is not also an employee of the Company may be

granted any Incentive or Incentives that exceed in the aggregate $500,000 in value (such value computed as of the date of grant in accordance with applicable financial
accounting rules) in any calendar year (provided that service solely as a director, or payment of a fee for such services, will not cause a director to be considered an
“employee” for purposes of this Section 5.4). The foregoing limit shall not apply to any Incentive made pursuant to any election by the directors to receive an
Incentive in lieu of all or a portion of annual and committee retainers and meeting fees that are otherwise required to be paid in cash.

 
6. Stock Options. A stock option is a right to purchase shares of Common Stock from the Company. Each stock option granted by the Committee under this Plan shall

be subject to the following terms and conditions:
 
6.1. Price. The option price per share shall be determined by the Committee, subject to adjustment under Section 10.6. Notwithstanding the foregoing

sentence, the option price per share shall not be less than the Fair Market Value (as defined in Section 10.14) of the Common Stock on the Grant Date (as defined in
Section 10.15).

 
6.2. Number. The number of shares of Common Stock subject to a stock option shall be determined by the Committee, subject to adjustment as provided in

Section 10.6. The number of shares of Common Stock subject to a stock option shall be reduced in the same proportion that the holder thereof exercises an SAR if any
SAR is granted in conjunction with or related to the stock option.

 
6.3. Duration and Time for Exercise. Subject to earlier termination as provided in Section 10.3, the term of each stock option shall be determined by the

Committee but shall not exceed ten years and one day from the Grant Date. Each stock option shall become exercisable at such time or times during its term as shall be
determined by the Committee at the time of grant. The Committee may accelerate the exercisability of any stock option. Subject to the first sentence of this paragraph,
the Committee may extend the term of any stock option to the extent provided in Section 10.4.

 

4



 

 
6.4. Manner of Exercise. A stock option may be exercised, in whole or in part, by giving written notice to the Company, specifying the number of shares of

Common Stock to be purchased and accompanied by the full purchase price for such shares. The option price shall be payable (a) in United States dollars upon
exercise of the option and may be paid by cash, uncertified or certified check or bank draft; (b) unless otherwise provided in the option agreement, by delivery of
shares of Common Stock in payment of all or any part of the option price, which shares shall be valued for this purpose at the Fair Market Value on the date such
option is exercised; or (c) unless otherwise provided in the option agreement, by instructing the Company to withhold from the shares of Common Stock issuable upon
exercise of the stock option shares of Common Stock in payment of all or any part of the exercise price and/or any related withholding tax obligations consistent with
Section 10.8, which shares shall be valued for this purpose at the Fair Market Value or in such other manner as may be authorized from time to time by the Committee.
Before the issuance of shares of Common Stock upon the exercise of a stock option, a participant shall have no rights as a stockholder.

 
6.5. Incentive Stock Options. Notwithstanding anything in the Plan to the contrary, the following additional provisions shall apply to the grant of stock

options which are intended to qualify as Incentive Stock Options (as such term is defined in Code Section 422):
 
(a) The aggregate Fair Market Value (determined as of the time the option is granted) of the shares of Common Stock with respect to which Incentive

Stock Options are exercisable for the first time by any participant during any calendar year (under all of the Company’s plans) shall not exceed $100,000. The
determination will be made by taking Incentive Stock Options into account in the order in which they were granted. If such excess only applies to a portion of
an Incentive Stock Option, the Committee, in its discretion, will designate which shares will be treated as shares to be acquired upon exercise of an Incentive
Stock Option.

 
(b) Any option agreement for an Incentive Stock Option under the Plan shall contain such other provisions as the Committee shall deem advisable,

but shall in all events be consistent with and contain all provisions required in order to qualify the options as Incentive Stock Options.
 
(c) All Incentive Stock Options must be granted within ten years from the earlier of the date on which this Plan was adopted by Board of Directors or

the date this Plan was approved by the stockholders.
 
(d) Unless sooner exercised, all Incentive Stock Options shall expire no later than ten years after the Grant Date.
 
(e) The option price for Incentive Stock Options shall be not less than the Fair Market Value of the Common Stock subject to the option on the Grant

Date.
 
(f) If Incentive Stock Options are granted to any participant who, at the time such option is granted, would own (within the meaning of Code Section

422) stock possessing more than 10% of the total combined voting power of all classes of stock of the employer corporation or of its parent or subsidiary
corporation, (i) the option price for such Incentive Stock Options shall be not less than 110% of the Fair Market Value of the Common Stock subject to the
option on the Grant Date and (ii) such Incentive Stock Options shall expire no later than five years after the Grant Date.
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7. Stock Appreciation Rights. An SAR is a right to receive, without payment to the Company, a number of shares of Common Stock, the amount of which is

determined pursuant to the formula set forth in Section 7.5. An SAR may be granted (a) with respect to any stock option granted under this Plan, either concurrently with the
grant of such stock option or at such later time as determined by the Committee (as to all or any portion of the shares of Common Stock subject to the stock option), or (b)
alone, without reference to any related stock option. Each SAR granted by the Committee under this Plan shall be subject to the following terms and conditions:

 
7.1. Price. The exercise price per share of any SAR granted without reference to a stock option shall be determined by the Committee, subject to adjustment

under Section 10.6. Notwithstanding the foregoing sentence, the exercise price per share shall not be less than the Fair Market Value of the Common Stock on the
Grant Date.

 
7.2. Number. Each SAR granted to any participant shall relate to such number of shares of Common Stock as shall be determined by the Committee, subject

to adjustment as provided in Section 10.6. In the case of an SAR granted with respect to a stock option, the number of shares of Common Stock to which the SAR
relates shall be reduced in the same proportion that the holder of the option exercises the related stock option.

 
7.3. Duration. Subject to earlier termination as provided in Section 10.3, the term of each SAR shall be determined by the Committee but shall not exceed ten

years and one day from the Grant Date. Unless otherwise provided by the Committee, each SAR shall become exercisable at such time or times, to such extent and
upon such conditions as the stock option, if any, to which it relates is exercisable. The Committee may in its discretion accelerate the exercisability of any SAR.
Subject to the first sentence of this paragraph, the Committee may extend the term of any SAR to the extent provided in Section 10.4.

 
7.4. Exercise. An SAR may be exercised, in whole or in part, by giving written notice to the Company, specifying the number of SARs which the holder

wishes to exercise. Upon receipt of such written notice, the Company shall, within 90 days thereafter, deliver to the exercising holder certificates for the shares of
Common Stock or cash or both, as determined by the Committee, to which the holder is entitled pursuant to Section 7.5.

 
7.5. Issuance of Shares Upon Exercise. The number of shares of Common Stock which shall be issuable upon the exercise of an SAR shall be determined by

dividing:
 
(a) the number of shares of Common Stock as to which the SAR is exercised multiplied by the amount of the appreciation in such shares (for this

purpose, the “appreciation” shall be the amount by which the Fair Market Value of the shares of Common Stock subject to the SAR on the exercise date
exceeds (1) in the case of an SAR related to a stock option, the purchase price of the shares of Common Stock under the stock option or (2) in the case of an
SAR granted alone, without reference to a related stock option, an amount which shall be determined by the Committee at the time of grant, subject to
adjustment under Section 10.6); by
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(b) the Fair Market Value of a share of Common Stock on the exercise date.
 

No fractional shares of Common Stock shall be issued upon the exercise of an SAR; instead, the holder of the SAR shall be entitled to receive a cash
adjustment equal to the same fraction of the Fair Market Value of a share of Common Stock on the exercise date or to purchase the portion necessary to make a whole
share at its Fair Market Value on the date of exercise.

 
8. Stock Awards, Restricted Stock and Restricted Stock Units. A stock award consists of the transfer by the Company to a participant of shares of Common Stock, with

or without other payment therefor, as additional compensation for services to the Company. A share of restricted stock consists of shares of Common Stock which are sold or
transferred by the Company to a participant at a price, if any, determined by the Committee and subject to restrictions on their sale or other transfer by the participant.
Restricted stock units represent the right to receive shares of Common Stock at a future date. The transfer of Common Stock pursuant to stock awards, ,the transfer or sale of
restricted stock and restricted stock units shall be subject to the following terms and conditions:

 
8.1. Number of Shares. The number of shares to be transferred or sold by the Company to a participant pursuant to a stock award or as restricted stock, or the

number of shares that may be issued pursuant to a restricted stock unit, shall be determined by the Committee.
 

8.2. Sale Price. The Committee shall determine the price, if any, at which shares of restricted stock shall be sold to a participant, which may vary from time to
time and among participants and which may be below the Fair Market Value of such shares of Common Stock at the date of sale.

 
8.3. Restrictions. All shares of restricted stock transferred or sold by the Company hereunder, and all restricted stock units granted hereunder, shall be subject

to such restrictions as the Committee may determine, including, without limitation any or all of the following:
 
(a) a prohibition against the sale, transfer, pledge or other encumbrance of the shares of restricted stock, or the delivery of shares pursuant to

restricted stock units, such prohibition to lapse at such time or times as the Committee shall determine (whether in annual or more frequent installments, at the
time of the death, disability or retirement of the holder of such shares, or otherwise);

 
(b) a requirement that the holder of shares of restricted stock or restricted stock units forfeit, or (in the case of shares sold to a participant) re-sell

back to the Company at his or her cost, all or a part of such shares in the event of termination of his or her employment, service on the Board of Directors or
consulting engagement during any period in which such shares are subject to restrictions; and

 
(c) such other conditions or restrictions as the Committee may deem advisable. 
 

8.4. Enforcement of Restrictions. In order to enforce the restrictions imposed by the Committee pursuant to Section 8.3, the participant receiving restricted
stock or restricted stock units shall enter into an agreement with the Company setting forth the conditions of the grant. Shares of restricted stock shall be registered in
the name of the participant and deposited, together with a stock power endorsed in blank, with the Company. Each such certificate shall bear a legend that refers to the
Plan and the restrictions imposed under the applicable agreement. At the Committee’s election, shares of restricted stock may be held in book entry form subject to the
Company’s instructions until any restrictions relating to the restricted stock grant lapse.
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8.5. End of Restrictions. Subject to Section 10.5, at the end of any time period during which the shares of restricted stock are subject to forfeiture and

restrictions on transfer, such shares will be delivered free of all restrictions to the participant or to the participant’s legal representative, beneficiary or heir. Subject to
Section 10.5, upon the lapse or waiver of restrictions applicable to restricted stock units, or at a later time specified in the agreement governing the grant of restricted
stock units, any shares derived from the restricted stock units shall be issued and delivered to the holder of the restricted stock units.

 
8.6. Rights of Holders of Restricted Stock and Restricted Stock Units. Subject to the terms and conditions of the Plan, each participant receiving restricted

stock shall have all the rights of a stockholder with respect to shares of stock during any period in which such shares are subject to forfeiture and restrictions on
transfer, including without limitation, the right to vote such shares. Any holder of restricted stock units shall not be, and shall not have rights and privileges of, a
stockholder with respect to any shares that may be derived from the restricted stock units unless and until such shares have been issued.

 
8.7. Settlement of Restricted Stock Units. Restricted stock units may be satisfied by delivery of shares of stock, cash equal to the Fair Market Value of the

specified number of shares covered by the restricted stock units, or a combination thereof, as determined by the Committee at the date of grant or thereafter.
 

8.8. Dividend Equivalents. In connection with any award of restricted stock units, the Committee may grant the right to receive cash, shares of stock or other
property equal in value to dividends paid with respect to the number of shares represented by the restricted stock units (“Dividend Equivalents”). Unless otherwise
determined by the Committee at the date of grant, any Dividend Equivalents that are granted with respect to any award of restricted stock units shall be either (a) paid
with respect to such restricted stock units at the dividend payment date in cash or in shares of unrestricted stock having a Fair Market Value equal to the amount of
such dividends, or (b) deferred with respect to such restricted stock units and the amount or value thereof automatically deemed reinvested in additional restricted
stock units until the time for delivery of shares (if any) pursuant to the terms of the restricted stock unit award.

 
9. Performance Awards. The right of a participant to exercise or receive a grant or settlement of any Incentive, and the timing thereof, may be subject to such

performance conditions as may be specified by the Committee (such an Incentive is referred to as a “Performance Award”). The Committee may use such business criteria and
other measures of performance as it may deem appropriate in establishing any performance conditions, and may exercise its discretion to change the amounts payable under any
Incentive subject to performance conditions.

 
10. General.

 
10.1. Plan Effective Date and Stockholder Approval; Termination of Plan. The Plan shall become effective on the Effective Date, subject to subsequent

approval within twelve (12) months of its adoption by the Board by stockholders of the Company eligible to vote in the election of directors, by a vote sufficient to
meet the requirements of Code Section 422, Rule 16b-3 under the Exchange Act (if applicable), applicable requirements of any stock exchange, if any, and other laws,
regulations, and obligations of the Company applicable to the Plan. Awards may be granted subject to stockholder approval, but may not be exercised or otherwise
settled in the event stockholder approval is not obtained. The Plan shall terminate no later than ten (10) years from the date of the later of (x) the Effective Date and (y)
the date an increase in the number of shares reserved for issuance under the Plan is approved by the Board (so long as such increase is also approved by the
stockholders).
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10.2. Duration. The Plan shall remain in effect until all Incentives granted under the Plan have either been satisfied by the issuance of shares of Common

Stock or the payment of cash or been terminated under the terms of the Plan and all restrictions imposed on shares of Common Stock in connection with their issuance
under the Plan have lapsed. No Incentives may be granted under the Plan after the tenth anniversary of the Effective Date of the Plan.

 
10.3. Non-transferability of Incentives. No stock option, SAR, restricted stock or stock award may be transferred, pledged or assigned by the holder thereof

(except, in the event of the holder’s death, by will or the laws of descent and distribution to the limited extent provided in the Plan or the Incentive, or pursuant to a
qualified domestic relations order as defined by the Code or Title I of the Employee Retirement Income Security Act, or the rules thereunder), and the Company shall
not be required to recognize any attempted assignment of such rights by any participant. Notwithstanding the preceding sentence, stock options (other than stock
options intended to qualify as Incentive Stock Options pursuant to Section 6.5) may be transferred by the holder thereof to the holder’s spouse, children, grandchildren
or parents (collectively, the “Family Members”), to trusts for the benefit of Family Members, to partnerships or limited liability companies in which Family Members
are the only partners or stockholders, or to entities exempt from federal income taxation pursuant to Code Section 501(c)(3). During a participant’s lifetime, a stock
option may be exercised only by him or her, by his or her guardian or legal representative or by the transferees permitted by this Section 10.3.

 
10.4. Effect of Termination or Death. If a participant ceases to be an employee of or consultant to the Company for any reason, including death or disability,

any Incentives may be exercised or shall expire at such times as may be set forth in the agreement, if any, applicable to the Incentive, or otherwise as determined by the
Committee; provided, however, the term of an Incentive may not be extended beyond the term originally prescribed when the Incentive was granted, unless the
Incentive satisfies (or is amended to satisfy) the requirements of Code Section 409A, including the rules and regulations promulgated thereunder (together, “Code
Section 409A”); and provided further that the term of an Incentive may not be extended beyond the maximum term permitted under this Plan.

 
10.5. Restrictions under Securities Laws. Notwithstanding anything in this Plan to the contrary: (a) the Company may, if it shall determine it necessary or

desirable for any reason, at the time of award of any Incentive or the issuance of any shares of Common Stock pursuant to any Incentive, require the recipient of the
Incentive, as a condition to the receipt thereof or to the receipt of shares of Common Stock issued pursuant thereto, to deliver to the Company a written representation
of present intention to acquire the Incentive or the shares of Common Stock issued pursuant thereto for his or her own account for investment and not for distribution;
and (b) if at any time the Company further determines, in its sole discretion, that the listing, registration or qualification (or any updating of any such document) of any
Incentive or the shares of Common Stock issuable pursuant thereto is necessary on any securities exchange or under any federal or state securities or blue sky law, or
that the consent or approval of any governmental regulatory body is necessary or desirable as a condition of, or in connection with the award of any Incentive, the
issuance of shares of Common Stock pursuant thereto, or the removal of any restrictions imposed on such shares, such Incentive shall not be awarded or such shares of
Common Stock shall not be issued or such restrictions shall not be removed, as the case may be, in whole or in part, unless such listing, registration, qualification,
consent or approval shall have been effected or obtained free of any conditions not acceptable to the Company.
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10.6. Adjustment. In the event of any recapitalization, stock dividend, stock split, combination of shares or other change in the Common Stock, the number of

shares of Common Stock then subject to the Plan, including shares subject to outstanding Incentives, and the other numbers of shares of Common Stock provided in
the Plan, shall be adjusted in proportion to the change in outstanding shares of Common Stock. In the event of any such adjustments, the purchase price of any option,
the performance objectives of any Incentive, and the shares of Common Stock issuable pursuant to any Incentive shall be adjusted as and to the extent appropriate, in
the discretion of the Committee, to provide participants with the same relative rights before and after such adjustment.

 
10.7. Incentive Plans and Agreements. Except in the case of stock awards, the terms of each Incentive shall be stated in a plan or agreement approved by the

Committee. The Committee may also determine to enter into agreements with holders of options to reclassify or convert certain outstanding options, within the terms
of the Plan, as Incentive Stock Options or as non-statutory stock options and in order to eliminate SARs with respect to all or part of such options and any other
previously issued options. The Committee shall communicate the key terms of each award to the participant promptly after the Committee approves the grant of such
award.

 
10.8. Withholding.

 
(a) The Company shall have the right to withhold from any payments made under the Plan or to collect as a condition of payment, any taxes required

by law to be withheld. If so permitted by the Committee at the time of the award of any Incentive or at a later time, at any time when a participant is required
to pay to the Company an amount required to be withheld under applicable income tax laws in connection with a distribution of Common Stock or upon
exercise of an option or SAR or upon vesting of restricted stock, the participant may satisfy this obligation in whole or in part by electing (the “Election”) to
have the Company withhold, from the distribution or from such shares of restricted stock, shares of Common Stock having a value up to the minimum
amount of withholding taxes required to be collected on the transaction. The value of the shares to be withheld shall be based on the Fair Market Value of the
Common Stock on the date that the amount of tax to be withheld shall be determined (“Tax Date”).

 
(b) Each Election must be made before the Tax Date. The Committee may disapprove of any Election, may suspend or terminate the right to make

Elections, or may provide with respect to any Incentive that the right to make Elections shall not apply to such Incentive. An Election is irrevocable.
 

10.9. No Continued Employment, Engagement or Right to Corporate Assets. No participant under the Plan shall have any right, because of his or her
participation, to continue in the employ of the Company for any period of time or to any right to continue his or her present or any other rate of compensation. Nothing
contained in the Plan shall be construed as giving an employee, a consultant, such persons’ beneficiaries or any other person any equity or interests of any kind in the
assets of the Company or creating a trust of any kind or a fiduciary relationship of any kind between the Company and any such person.

 
10.10. Payments Under Incentives. Payment of cash or distribution of any shares of Common Stock to which a participant is entitled under any Incentive shall

be made as provided in the Incentive. Except as permitted under Section 10.17, payments and distributions may not be deferred under any Incentive unless the deferral
complies with the requirements of Code Section 409A.
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10.11. Amendment of the Plan. The Board of Directors may amend, modify, suspend, discontinue or terminate the Plan at any time. However, no such

amendment or discontinuance shall adversely change or impair, without the consent of the recipient, an Incentive previously granted. Further, any amendment or
modification that (a) increases the total number of shares available for issuance pursuant to Incentives granted under the Plan (except as contemplated by the
provisions of Section 10.6 relating to a recapitalization, stock dividend, stock split, combination of shares or other change in the Common Stock), or (b) requires the
approval of the Company’s shareholders pursuant to any applicable law, regulation or securities exchange rule or listing requirement, shall be subject to approval by
the Company’s stockholders.

 
10.12. Amendment of Agreements for Incentives; No Repricing. Except as otherwise provided in this Section 10.12 or Section 10.17, the terms of an existing

Incentive may be amended by agreement between the Committee and the participant. Notwithstanding the foregoing sentence, in the case of a stock option or SAR, no
such amendment shall (a) without stockholder approval, lower the exercise price of a previously granted stock option or SAR, cancel a stock option or SAR when the
exercise price per share exceeds the Fair Market Value of the underlying shares in exchange for another Incentive or cash, or take any other action with respect to a
stock option that may be treated as a repricing under the federal securities laws or generally accepted accounting principles; or (b) extend the term of the Incentive,
except as provided in Sections 10.4 and 10.17.

 
10.13. Sale, Merger, Exchange or Liquidation. Unless otherwise provided in the agreement for an Incentive, in the event of an acquisition of the Company

through the sale of substantially all of the Company’s assets or through a merger, exchange, reorganization or liquidation of the Company or a similar event as
determined by the Committee (collectively a “transaction”), the Committee shall be authorized, in its sole discretion, to take any and all action it deems equitable
under the circumstances, including but not limited to any one or more of the following:

 
(a) providing that the Plan and all Incentives shall terminate and the holders of (i) all outstanding vested options shall receive, in lieu of any shares of

Common Stock they would be entitled to receive under such options, such stock, securities or assets, including cash, as would have been paid to such
participants if their options had been exercised and such participant had received Common Stock immediately before such transaction (with appropriate
adjustment for the exercise price, if any), (ii) SARs that entitle the participant to receive Common Stock shall receive, in lieu of any shares of Common Stock
each participant was entitled to receive as of the date of the transaction pursuant to the terms of such Incentive, if any, such stock, securities or assets,
including cash, as would have been paid to such participant if such Common Stock had been issued to and held by the participant immediately before such
transaction, and (iii) any Incentive under the Employment Agreement which does not entitle the participant to receive Common Stock shall be equitably
treated as determined by the Committee.

 
(b) providing that participants holding outstanding vested Common Stock based Incentives shall receive, with respect to each share of Common

Stock issuable pursuant to such Incentives as of the effective date of any such transaction, at the determination of the Committee, cash, securities or other
property, or any combination thereof, in an amount equal to the excess, if any, of the Fair Market Value of such Common Stock on a date within ten days
before the effective date of such transaction over the option price or other amount owed by a participant, if any, and that such Incentives shall be cancelled,
including the cancellation without consideration of all options that have an exercise price below the per share value of the consideration received by the
Company in the transaction.
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(c) providing that the Plan (or replacement plan) shall continue with respect to Incentives not cancelled or terminated as of the effective date of such

transaction and provide to participants holding such Incentives the right to earn their respective Incentives on a substantially equivalent basis (taking into
account the transaction and the number of shares or other equity issued by such successor entity) with respect to the equity of the entity succeeding the
Company by reason of such transaction.

 
(d) providing that all unvested, unearned or restricted Incentives, including but not limited to restricted stock for which restrictions have not lapsed

as of the effective date of such transaction, shall be void and deemed terminated, or, in the alternative, for the acceleration or waiver of any vesting, earning or
restrictions on any Incentive.

 
The Board of Directors may restrict the rights of participants or the applicability of this Section 10.13 to the extent necessary to comply with Section 16(b) of

the 1934 Act, the Code or any other applicable law or regulation. The grant of an Incentive award pursuant to the Plan shall not limit in any way the right or power of
the Company to make adjustments, reclassifications, reorganizations or changes of its capital or business structure or to merge, exchange or consolidate or to dissolve,
liquidate, sell or transfer all or any part of its business or assets.

 
10.14. Definition of Fair Market Value. For purposes of this Plan, the “Fair Market Value” of a share of Common Stock at a specified date shall, unless

otherwise expressly provided in this Plan, be the amount which the Committee determines in good faith to be 100% of the fair market value of such a share as of the
date in question. Notwithstanding the foregoing:

 
(a) If such shares are listed on a U.S. securities exchange, then Fair Market Value shall be determined by reference to the last sale price of a share of

Common Stock on such U.S. securities exchange on the applicable date. If such U.S. securities exchange is closed for trading on such date, or if the Common
Stock does not trade on such date, then the last sale price used shall be the one on the date the Common Stock last traded on such U.S. securities exchange.

 
(b) If such shares are publicly traded but are not listed on a U.S. securities exchange, then Fair Market Value shall be determined by reference to the

trading price of a share of Common Stock on such date (or, if the applicable market is closed on such date, the last date on which the Common Stock was
publicly traded), by a method consistently applied by the Committee.

 
(c) If such shares are not publicly traded, then the Committee’s determination will be based upon a good faith valuation of the Company’s Common

Stock as of such date, which shall be based upon such factors as the Committee deems appropriate. The valuation shall be accomplished in a manner that
complies with Code Section 409A and shall be consistently applied to Incentives under the Plan.

 
10.15. Definition of Grant Date. For purposes of this Plan, the “Grant Date” of an Incentive shall be the date on which the Committee approved the award or,

if later, the date established by the Committee as the date of grant of the Incentive.
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10.16. Compliance with Code Section 409A.

 
(a) Except to the extent such acceleration or deferral is permitted by the requirements of Code Section 409A, neither the Committee nor a participant

may accelerate or defer the time or schedule of any payment of, or the amount scheduled to be paid under, an Incentive that constitutes Deferred
Compensation (as defined in paragraph(d) below); provided, however, that payment shall be permitted if it is in accordance with a “specified time” or “fixed
schedule” or on account of “separation from service,” “disability,” death, “change in control” or “ unforeseeable emergency” (as those terms are defined
under Code Section 409A) that is specified in the agreement evidencing the Incentive.

 
(b) Notwithstanding anything in this Plan, unless the agreement evidencing the Incentive specifically provides otherwise, if a participant is treated as

a Specified Employee (as defined in paragraph (d) and as determined under Code Section 409A by the Committee in good faith) as of the date of his or her
“separation from service” as defined for purposes of Code Section 409A, the Company may not make payment to the participant of any Incentive that
constitutes Deferred Compensation, earlier than 6 months following the participant’s separation from service (or if earlier, upon the Specified Employee’s
death), except as permitted under Code Section 409A. Any payments that otherwise would be payable to the Specified Employee during the foregoing 6-
month period will be accumulated and payment delayed until the first date after the 6-month period. The Committee may specify in the Incentive agreement,
that the amount of the Deferred Compensation delayed under this paragraph shall accumulate interest, earnings or Dividend Equivalents (as applicable)
during the period of such delay.

 
(c) The Committee may, however, reform any provision in an Incentive that is intended to comply with (or be exempt from) Code Section 409A, to

maintain to the maximum extent practicable the original intent of the applicable provision without violating the provisions of Code Section 409A.
 
(d) For purposes of this Section 10.17, “Deferred Compensation” means any Incentive under this Plan that provides for the “deferral of

compensation” under a “nonqualified deferred compensation plan” (as those terms are defined under Code Section 409A) and that would be subject to the
taxes specified in Code Section 409A(a)(1) if and to the extent that the Plan and the agreement evidencing the Incentive do not meet or are not operated in
compliance with the requirements of paragraphs (a)(2), (a)(3) and (a)(4) of Code Section 409A . Deferred Compensation shall not include any amount that is
otherwise exempt from the requirements of Code Section 409A. A “Specified Employee” means a Participant who is a “key employee” as described in Code
Section 416 (i) (disregarding paragraph (5) thereof) at any time during the Company’s fiscal year ending on January 31, or such other “identification date”
that applies consistently for all plans of the Company that provide “deferred compensation” that is subject to the requirements of Code Section 409A. Each
participant will be identified as a Specified Employee in accordance with Code Section 409A, including with respect to the merger of the Company with any
other company or any spin-off or similar transaction, and such identification shall apply for the 12-month period commencing on the first day of the fourth
month following the identification date. Notwithstanding the foregoing, no participant shall be a Specified Employee unless the stock of the Company (or
other member of a “controlled group of corporations” as determined under Code Section 1563) is publicly traded on an established securities market (or
otherwise) as of the date of the participant’s “separation from service” as defined in Code Section 409A.

 
Approved by the Board of Directors on December 9, 2021.
 
Approved by the stockholders of the Company on December 11, 2021.
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Exhibit 99.1
 

Fresh Vine Wine, Inc. Announces Pricing of Initial Public Offering
 

December 13, 2021
 
MINNEAPOLIS—Fresh Vine Wine, Inc. (NYSE American: VINE) today announced the pricing of its initial public offering of 2,200,000 shares of its common stock at a
public offering price of $10.00 per share, before deducting underwriting discounts and commissions and other offering expenses payable. All of the shares are being offered by
Fresh Vine Wine, Inc. In addition, the underwriters have been granted a 45-day option to purchase up to an additional 330,000 shares of common stock from Fresh Vine Wine,
Inc. at the initial public offering price. The shares are expected to begin trading on the NYSE American on December 14, 2021 under the ticker symbol “VINE,” and the
offering is expected to close on December 16, 2021, subject to the satisfaction of customary closing conditions. Fresh Vine Wine, Inc. co-owners Julianne Hough and Nina
Dobrev, together with newly appointed Chief Executive Offering Janelle Anderson, are scheduled to be at the NYSE to ring the closing bell on December 16, 2021.
 
The Oak Ridge Financial Services Group, Inc. is acting as lead book-running manager and as representative for the proposed offering, with Boustead Securities, LLC serving as
co-manager.
 
A registration statement relating to these securities was declared effective by the U.S. Securities and Exchange Commission (“SEC”) on December 13, 2021. The offering is
being made only by means of a prospectus. Copies of the preliminary prospectus may be obtained from The Oak Ridge Financial Services Group, Inc. at 701 Xenia Avenue
South, Suite 100 Golden Valley, MN 55416, by calling Jake Newsom at (763) 923-2278 or by emailing JNewsom@oakridgefinancial.com, or from Boustead Securities, LLC at
6 Venture, Suite 395, Irvine, CA 92618, by calling Brinson Lingenfelter at (949) 375-6879 or by emailing Brinson@boustead1828.com.
 
This press release shall not constitute an offer to sell or a solicitation of an offer to buy these securities, nor shall there be any sale of these securities in any state or jurisdiction
in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state or jurisdiction.
 
About Fresh Vine Wine, Inc. 
 
Fresh Vine Wine, Inc. is a premier producer of low carb, low calorie premium wines in the United States that positions its wines in the “better for you” segment which seeks to
appeal to consumers’ emphasis on a healthy lifestyle. Fresh Vine Wine’s varietals currently include its Cabernet Sauvignon, Chardonnay, Pinot Noir, and Rosé.
 
Contact: freshvinewine@jonesworks.com

 
#  #  #

 



Exhibit 99.2
 

Fresh Vine Wine, Inc. Announces Closing of Initial Public Offering
 

December 17, 2021
 
MINNEAPOLIS—Fresh Vine Wine, Inc. (NYSE American: VINE) today announced the closing of its initial public offering of 2,200,000 shares of its common stock at a
public offering price of $10.00 per share. Proceeds from the initial public offering were $22.0 million, before deducting underwriting discounts and commissions and other
offering expenses. The shares began trading on the NYSE American on December 14, 2021 under the ticker symbol “VINE.”
 
The Oak Ridge Financial Services Group, Inc. acted as lead book-running manager and as representative for the proposed offering, with Boustead Securities, LLC serving as
co-manager.
 
The securities described above were sold by Fresh Vine Wine, Inc. pursuant to a registration statement, as amended, filed by the Company with the Securities and Exchange
Commission (the “SEC”), which was declared effective on December 13, 2021. The offering has been made only by means of a prospectus. A copy of the final prospectus
related to the Offering may be obtained from The Oak Ridge Financial Services Group, Inc. at 701 Xenia Avenue South, Suite 100 Golden Valley, MN 55416, by calling Jake
Newsom at (763) 923-2278 or by emailing JNewsom@oakridgefinancial.com, or from Boustead Securities, LLC at 6 Venture, Suite 395, Irvine, CA 92618, by calling Brinson
Lingenfelter at (949) 375-6879 or by emailing Brinson@boustead1828.com. In addition, a copy of the final prospectus relating to the Offering may be obtained via the SEC's
website at www.sec.gov.
 
About Fresh Vine Wine, Inc. 
 
Fresh Vine Wine, Inc. is a premier producer of low carb, low calorie premium wines in the United States that positions its wines in the “better for you” segment which seeks to
appeal to consumers’ emphasis on a healthy lifestyle. Fresh Vine Wine’s varietals currently include its Cabernet Sauvignon, Chardonnay, Pinot Noir, and Rosé.
 
Contact: freshvinewine@jonesworks.com
 

 
#  #  #

 
 
 


