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Item 3.02 Unregistered Sales of Equity
Securities.
 
The information contained in Item 5.02 of
this report is incorporated herein by reference.
 
On April 27, 2023, Fresh Vine Wine, Inc. (the
“Company”) filed a Current Report on Form 8-K (the “April 27, 2023 Form 8-K”) disclosing, among other things,
the
Company’s entry into an employment agreement with Roger Cockroft, the Company’s Chief Executive Officer. Pursuant to the
employment agreement, the Company granted
Mr. Cockroft (i) an inducement award of 463,917 shares of restricted stock in lieu of a portion
of his salary that would otherwise have been paid in cash, (ii) a 1,000,000 share
stock option award exercisable at $1.00 per share, subject
to vesting and (iii) stock-settled, performance based restricted stock units having a target payout amount equal to
$154,726, each as
described in the April 27, 2023 Form 8-K.
 
On May 11, 2023, the Company entered into
an employment agreement with a new Executive Vice President of Sales and Marketing pursuant to which the Company granted
the employee
(i) an inducement award of 380,952 shares of restricted stock in lieu of a portion of salary that would otherwise have been paid in cash,
and (ii) stock-settled,
performance-based restricted stock units having a target payout amount equal to $89,753.
 
As disclosed in Item 5.02 of this report,
on May 25, 2023, the Company entered into an employment agreement with Hitesh Dheri pursuant to which the Company granted Mr.
Dheri (i)
an inducement award of 196,463 shares of restricted stock in lieu of a portion of his salary that would otherwise have been paid in cash,
(ii) a 500,000 share stock
option award exercisable at $1.00 per share, subject to vesting, and (iii) stock-settled, performance-based
restricted stock units having a target payout amount equal to $63,575,
each as described in Item 5.02 of this report.
 
The awards of restricted stock, stock options
and restricted stock units identified above were made separately from the Company’s 2021 Equity Incentive Plan as inducements
material
to the recipients entering into employment with the Company in accordance with Section 711(a) of the NYSE American LLC Company Guide,
and were not registered
under the Securities Act of 1933, as amended. Such issuances were made in reliance upon the exemption from registration
provided by Section 4(a)(2) under the Securities Act
of 1933, as amended, based on the Company’s reasonable belief that the offer
and sale of the shares of restricted stock did not involve a public offering.
 
Item 5.02 Departure of Directors or Principal Officers;
Election of Directors; Appointment of Principal Officers; Compensatory Arrangements of Certain Officers.
 
Effective May 25, 2023, the Board of Directors of the Company (the
“Board”) appointed Hitesh Dheri to serve as Chief Financial Officer and Secretary of the Company,
succeeding Keith Johnson.
In this capacity, Mr. Dheri will serve as the Company’s principal financial and accounting officer.
 
In connection with the appointment, the Company entered into an employment
agreement with Mr. Dheri dated May 25, 2023. Under the employment agreement, which is for
an indefinite term, Mr. Dheri is entitled to
receive an annual base salary of $300,000 and is eligible to receive an annual cash bonus commencing in 2024 (the “Bonus”),
the
target amount of which will be equal to 35% of his base salary. The amount of the actual Bonus payable for each year will be determined
by the Board (or a compensation
committee thereof) based on the satisfaction of performance objectives to be determined by the Board (or
a compensation committee thereof). Achievement of performance
objectives for each year will be determined by the Board (or compensation
committee thereof) upon the filing of the Company’s Annual Report on Form 10-K for the
applicable performance year (the “Vesting
Date”); and the Bonus, if earned, will be paid in a lump sum promptly following such determination, provided that the Employee
remains
employed by the Company on such date. The Bonus is payable in a combination of cash and shares of common stock issued out of the Company’s
2021 Equity
Incentive Plan (the “Equity Incentive Plan”) valued at the closing price of the Company’s common stock on
the Vesting Date. Unless agreed otherwise, the cash portion of the
Bonus will be the minimum amount of income withholding taxes resulting
from payment of the entire Bonus. To the extent that there are not sufficient available shares reserved
for issuance under the Equity
Incentive Plan (or successor plans) to support Bonus payments otherwise payable in stock, the Company will pay such Bonus payments in
cash.
Mr. Dheri is also eligible to receive additional discretionary bonuses based upon his performance on behalf of the Company and/or
the Company’s performance in such
amounts, in such manner and at such times as may be determined by the board of directors or a
committee thereof, and is eligible to participate in the standard benefits which
the Company generally provides to its full-time employees
under its applicable plans and policies.
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During the first 12 months of his employment term, $200,000 of Mr.
Dheri’s salary will be paid in cash installments in accordance with the Company’s regular payroll
practices. In lieu of cash
salary in the amount of the remaining $100,000, the Company granted Mr. Dheri an inducement award of 196,463 shares of restricted stock
(the
“Restricted Stock”) upon the commencement of his employment. The Restricted Stock award is subject to transfer and forfeiture
restrictions that are scheduled to lapse in four
installments as nearly equal in amount as possible on the three, six, nine and twelve
month anniversaries of the grant date, subject to continued employment. Mr. Dheri may
elect to satisfy tax withholding obligations upon
vesting of the award by forfeiting shares having a value equal to the withholding tax amount.
 
Also upon commencement of his employment, Mr. Dheri was granted (i)
a 500,000 share stock option award (the “Stock Option”), and (ii) a restricted stock unit award
(“RSUs”). The
Stock Option has an exercise price equal to $1.00 per share and, subject to continued employment, is scheduled to vest with respect to
125,000 shares on the
one-year anniversary of the grant date and, thereafter, is scheduled to vest in 36 monthly installments as nearly
equal in amount as possible (approximately 10,416 shares)
commencing on the 13th month anniversary of the grant date and continuing on
each one month anniversary thereafter. The RSUs have a target payout amount equal to
$63,575, which represents 35% of Mr. Dheri’s
salary (i.e., $105,000), but prorated for the partial 2023 year during which he will be employed by the Company. The amount of
the RSU
award actually payable will be determined by the Board (or a compensation committee thereof) in its discretion based on the satisfaction
of 2023 performance
objectives to be determined by the Board (or a compensation committee thereof). Achievement of performance objectives
will be determined by the Board (or compensation
committee thereof) upon the filing of the Company’s Annual Report on Form 10-K
for the 2023 fiscal year, and the RSUs, if and to the extent earned, will be paid in a lump
sum promptly following such determination,
provided that Mr. Dheri remains employed by the Company. The RSUs will be settled in shares of the Company’s common stock
valued
at the most recent closing price of the Company’s common stock on the payment date; provided, however, that Mr. Dheri may elect
to satisfy tax withholding
obligations upon vesting of the award by having the Company withhold shares having a value equal to the withholding
tax.
 
The grants of the Restricted Stock award, the Stock Option and the
RSUs were made separately from the Company’s 2021 Equity Incentive Plan (the “Equity Incentive Plan”)
as inducements
material to Mr. Dheri entering into employment with the Company in accordance with Section 711(a) of the NYSE American LLC Company Guide,
and each
was approved by the Company’s independent compensation committee. Although granted separately from the Equity Incentive
Plan, the Restricted Stock grant, the Stock
Option and the RSUs are subject to the terms contained in the Equity Incentive Plan, except
as otherwise provided for in the agreements governing such awards (the “Restricted
Stock Agreement,” “Stock Option Agreement”
and “RSU Agreement,” respectively).
 
Under his employment agreement, if Mr. Dheri’s employment is
terminated by the Company for any reason other than Cause (as defined in the employment agreement), or Mr.
Dheri resigns as an employee
of the Company for Good Reason (as defined in the employment agreement), so long as he has signed and has not revoked a release agreement,
he will be entitled to receive severance in the form of continued base salary over a period of six months. In addition, upon the occurrence
of a Change in Control (as defined in
the employment agreement), the vesting of all outstanding unvested equity-based incentive awards
will accelerate. The employment agreement includes a provision allowing
the Company to reduce the payment to which Mr. Dheri would be
entitled upon a Change-in-Control transaction to the extent needed for him to avoid paying an excise tax
under Internal Revenue Code Section
280G, unless he would be better off, on an after-tax basis, receiving the full amount of such payments and paying the excise taxes due.
 
Mr. Dheri’s employment agreement contains customary confidentiality
and intellectual property covenants and a non-solicitation restriction that provides, among other things,
that Mr. Dheri will not solicit
our employees, consultants, customers, suppliers or other business relations for a period of one year after termination of employment.
 
Mr. Dheri, age 49, is a proven executive leading finance teams in complex
fast-growing environments. Prior to joining the Company, Mr. Dheri served as a consultant leading
IPO teams for multinational companies
in the biotech industry from 2021 to 2023. From April 2019 until May 2020, Mr. Dheri served as Vice President – Finance of Kadiant,
a
private-equity owned company providing Applied Behavior Analysis (ABA) therapy to children diagnosed with autism spectrum disorder.
From November 2015 until February
2019, Mr. Dheri served as Corporate Controller of SunLink Corporation, a private company providing renewable
energy solutions including fixed-tilt and tracker systems for
commercial and utility-scale installations. Previously, Mr. Dheri held finance
positions with several companies in the high-tech and healthcare industries including LiveOps
Inc., CRC Health Corporation, Globalstar,
Inc. and PricewaterhouseCoopers LLP. Mr. Dheri received a Bachelor of Science from Rutgers University and is a licensed CPA in
the state
of New York.
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In connection with his appointment as an officer of the Company, the
Company entered into the Company’s standard form indemnification agreement for directors and officers
with Mr. Dheri (the “Indemnification
Agreement”). The indemnification agreement clarifies and supplements indemnification provisions already contained in the Company’s
articles of incorporation and bylaws and generally provides that the Company shall indemnify its directors and officers to the fullest
extent permitted by applicable law, subject
to certain exceptions, against expenses, judgments, fines and other amounts actually and reasonably
incurred in connection with their service as a director or officer and also
provide for rights to advancement of expenses and contribution.
 
The foregoing summaries of Mr. Dheri’s employment agreement with
the Company, the Restricted Stock Agreement, the Stock Option Agreement and the RSU Agreement are
qualified in all respects by the agreement
themselves, copies of which are attached to this report as Exhibits 10.1, 10.2, 10.3 and 10.4, respectively, and incorporated by
reference
herein. The foregoing summary of the Indemnification Agreement is qualified in all respects to the form of such agreement, a copy of which
is incorporated by
reference as Exhibit 10.12 to the Company’s Annual Report on Form 10-K for the year ended December 31, 2022,
and incorporated by reference herein.
 
Item 9.01 Financial Statements and
Exhibits.
 
(d) Exhibits.
 
Exhibit No.   Description
10.1   Employment Agreement dated effective May 25, 2023 by and between Fresh Vine Wine, Inc. and Hitesh Dheri
10.2   Restricted Stock Agreement dated May 25, 2023 by and between Fresh Vine Wine, Inc. and Hitesh Dheri
10.3   Stock Option Agreement dated May 25, 2023 by and between Fresh Vine Wine, Inc. and Hitesh Dheri
10.4   Restricted Stock Unit Agreement dated May 25, 2023 by and between Fresh Vine Wine, Inc. and Hitesh Dheri
104   Cover Page Interactive Data File (embedded within the Inline XBRL document)
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934,
the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 
  FRESH VINE WINE, INC.
     
Date: May 31, 2023 By:  /s/ Hitesh Dheri
    Hitesh Dheri
    Chief Financial Officer
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10.3   Stock Option Agreement dated May 25, 2023 by and between Fresh Vine Wine, Inc. and Hitesh Dheri
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Exhibit
10.1
 

EMPLOYMENT AGREEMENT
 
The
Employment Agreement (the “Agreement”) is made and entered into effective as of May 25, 2023 (the “Effective
Date”) by and between Fresh Vine Wine, Inc., a

Nevada corporation (the “Company”), and Hitesh Dheri (“Employee”)
(the Company and Employee are referred to herein individually as a “Party” and collectively as the
“Parties”).

 
WHEREAS, the Company desires
to employ or retain Employee in accordance with the terms and conditions of this Agreement; and wishes to obtain reasonable

protection
against unfair solicitation of the Company’s customers and employees by Employee during and following termination of employment
and to protect itself against
unfair competition and the use of its confidential business and technical information.

 
WHEREAS, Employee wishes to
provide services to the Company in exchange for compensation and is willing to grant the Company the benefits of the various

covenants
contained herein.
 
Now,
Therefore, in consideration of the foregoing facts, the mutual covenants set forth herein and for other good and valuable consideration
the receipt and sufficiency

of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:
 
1. Employment.
The Company hereby agrees to employ Employee in the position of Chief Financial Officer and Secretary, and Employee hereby accepts such

employment, subject to all of the terms and conditions of this Agreement. During the term of Employee’s employment pursuant to this
Agreement, Employee shall serve the
Company faithfully and to the best of his ability and shall devote his full business and professional
time, energy, knowledge, skill and diligence to the performance of his duties.
Employee shall perform such services and duties in connection
with the business and affairs of the Company as are customarily incident to Employee’s position and as may
reasonably be assigned
or delegated to Employee by the Chief Executive Officer of the Company (the “CEO”) or by the Company’s Board
of Directors (the “Board”).
Employee shall perform such duties under the direction of, and shall report to, the CEO
and the Board, and shall comply with the Company’s reasonable policies and
procedures. The duties to be performed by Employee hereunder
shall be performed primarily at offices of the Company established from time to time, subject to reasonable
travel requirements on behalf
of the Company, or such other place as the Company may reasonably designate. Notwithstanding Employee’s obligation to devote his
full
business and professional time, energy, knowledge, skill and diligence to the performance of his duties with the Company, with the
prior written approval of the CEO or the
Board, Employee may serve as an independent board member of one or more public or private entities;
provided that such service does not violate the restrictive covenants set
forth in Section 7 of this Agreement, such entities are not
competitive with the Company, and that such service does not interfere with Employee’s duties with the Company.

 
2. Term
of Employment. The Company and Employee agree that this Agreement, and Employee’s employment with the Company hereunder, shall
commence on the

Effective Date, is for an indefinite term and will continue until terminated pursuant to Section 5 (the “Employment
Period”). Nothing in this Agreement modifies or is intended
to modify the at-will employment relationship between Employee and
the Company. Only a written agreement signed by Employee and a manager or officer on behalf of the
Company may modify the at-will employment
relationship between the Company and Employee.
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3. Salary
and Benefits.

 
(a) Salary.
During the Employment Period, the Company will pay Employee an annualized base salary (the “Salary”) of Three Hundred
Thousand Dollars

($300,000) (gross), less applicable income taxes and other legally required withholding and any legally permitted deductions
that Employee voluntarily authorizes in writing.
During the first 12 months of the Employment Period, two-thirds of the Salary, or $200,000,
will be paid in cash and shall be payable in installments in accordance with the
Company’s regular payroll practices. In lieu of
cash Salary in the amount of the remaining $100,000, the Company shall grant Employee an inducement award of Restricted
Stock pursuant
to Section 3(c)(i) below. The Company will review Employee’s Salary no less than annually and may, in its sole discretion, adjust
the Salary upon such review;
provided, however, that the Company may not reduce Employee’s Salary during the Employment Period to
less than Three Hundred Thousand Dollars ($300,000) without
Employee’s consent. After the first 12 months of the Employment Period,
the Company and Employee will review the portion of the Salary that is payable in cash and the
portion that is payable in shares of restricted
stock in lieu thereof and may mutually agree to adjust such proportions.

 
(b) Performance
Bonus. During the Employment Period, Employee will be eligible to receive annual performance-based incentive compensation in the form

of a bonus (a “Bonus”) which would be in addition to Salary, based on Employee’s performance as determined by
the Board (or a compensation committee thereof) for each
calendar year during the Employment Period, commencing in 2024. The target amount
of the Bonus shall be equal to thirty-five percent (35%) of Employee’s Salary (pro-rated
for partial years in which Bonus is earned),
with the amount of the actual Bonus payable for each year determined by the Board (or a compensation committee thereof) in its
discretion
based on Employee’s satisfaction of performance objectives to be determined by the Board (or a compensation committee thereof) and
communicated to Employee.
Achievement of performance objectives for each year shall be determined by the Board (or compensation committee
thereof) upon the filing of the Company’s Annual Report
on Form 10-K for the applicable performance year (the “Vesting
Date”); and the Bonus, if earned, will be paid in a lump sum promptly following such determination, provided
that the Employee
remains employed by the Company on such date. The Bonus will be paid in a combination of cash and shares of common stock issued out of
the Company’s
2021 Equity Incentive Plan (or a successor plan)(the “Equity Incentive Plan”) valued at the closing
price of the Company’s common stock on the Vesting Date. Unless
otherwise mutually agreed by the Company and Employee, the cash
portion of the Bonus will be in an amount equal to the minimum amount of federal and state income
withholding taxes required to be collected
as a result of payment of the entire Bonus. To the extent that there are not sufficient available shares reserved for issuance under the
Equity Incentive Plan to support Bonus payments otherwise payable in stock, the Company will pay such Bonus payments in cash. At the sole
discretion of the Board,
Employee may receive additional bonuses (each, a “Discretionary Bonus”) based upon his performance
on behalf of the Company and/or the Company’s performance.
Discretionary Bonus, if any, shall be payable either as a lump-sum payment
or in installments, in such amounts, in such manner and at such times as may be determined by the
Board in its sole discretion.

 
(c) Equity
Inducement Awards. On the Effective Date, the Company will grant to Employee the following equity incentive awards as inducements
material to

Employee entering into employment with the Company:
 
(i) Restricted
Stock Award. The Company will grant to Employee a number of shares of restricted stock (“Restricted Stock”) having
a fair market

value equal to $100,000 (with fair market value based on the most recent closing price of the Company’s common stock
on the grant date), which Restricted Stock shall be
subject to transfer and forfeiture restrictions that will be scheduled to lapse in
four installments as nearly equal in amount as possible on the three, six, nine and twelve month
anniversaries of the grant date, subject
to Employee’s continued employment with the Company. Employee may elect to satisfy his obligation to pay to the Company federal
and state income withholding taxes required to be collected as a result of the lapse of restrictions by electing to forfeit and have the
Company withhold shares having a value
equal to such withholding tax amount. The Restricted Stock will be granted separately from the
Equity Incentive Plan, but will be subject to the terms contained in the Equity
Incentive Plan, except as otherwise provided for in a
restricted stock agreement that will incorporate the Restricted Stock-related provisions contained in this clause, which
agreement shall
be entered into by Employee as a condition to the grant.
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(ii) The
Company will grant to Employee an inducement stock option (the “Stock Option”) to purchase Five Hundred Thousand (500,000)
shares of

the Company’s common stock at a per share exercise price equal to the greater of $1.00 or the fair market value of the
Company’s common stock on the Effective Date (with
fair market value based on the most recent closing price of the Company’s
common stock on the grant date). Subject to Employee’s continued employment with the Company,
the Stock Option will vest with respect
to 125,000 shares of common stock on the one-year anniversary of the grant date and, thereafter, will vest in 36 monthly installments
as
nearly equal in amount as possible (approximately 10,416 shares) commencing on the 13th month anniversary of the grant date
and continuing on each one month anniversary
thereafter. The Stock Option will be granted separately from the Equity Incentive Plan, but
will be subject to the terms contained in the Equity Incentive Plan, except as
otherwise provided for in a stock option agreement that
will incorporate the Stock Option-related provisions contained in this clause, which agreement shall be entered into by
Employee as a
condition to the grant.

 
(iii) The
Company will grant to Employee an equity incentive award in the form of restricted stock units (“RSUs”). The RSUs will
have a target

payout amount equal to thirty-five percent (35%) of Employee’s Salary (for clarity, 35% is equal to $105,000), but
prorated for the partial 2023 year during which Employee is
employed by the Company. The amount of the RSU award actually payable will
be determined by the Board (or a compensation committee thereof) in its discretion based on
Employee’s satisfaction of 2023 performance
objectives to be determined by the Board (or a compensation committee thereof) and communicated to Employee. Achievement
of performance
objectives shall be determined by the Board (or compensation committee thereof) upon the filing of the Company’s Annual Report on
Form 10-K for the 2023
fiscal year, and the RSUs, if and to the extent earned, will be paid in a lump sum promptly following such determination,
provided that the Employee remains employed by the
Company on such date. The RSUs will be settled in shares of the Company’s common
stock valued at the most recent closing price of the Company’s common stock on the
payment date; provided, however, that Employee
shall be entitled to satisfy his obligation to pay to the Company federal and state income withholding taxes required to be
collected
as a result of settlement of the entire RSU award by electing to have the Company withhold shares having a value equal to such withholding
tax amount. The RSUs
will be granted separately from the Equity Incentive Plan, but will be subject to the terms contained in the Equity
Incentive Plan, except as otherwise provided for in a restricted
stock unit agreement that will incorporate the RSU-related provisions
contained in this clause, which agreement shall be entered into by Employee as a condition to the grant.
 
The grant of Restricted Stock,
the Stock Option and the Restricted Stock Units will be granted to Employee as inducements material to Employee entering into employment
with the Company pursuant to Section 711(a) of the NYSE American LLC Company Guide, each of which shall be approved by the Company’s independent
compensation
committee or a majority of the Company’s independent directors.

 
(d) Employee
Benefits. Employee shall be entitled to the usual and customary benefits and perquisites which the Company generally provides to its
full-time

employees under its applicable plans and policies. Employee shall accrue standard paid vacation during the Employment Period
in accordance with the Company’s policies in
effect from time to time.
 

(e) Expenses.
The Company shall reimburse Employee for the reasonable and necessary expenses incurred in connection with the performance of his duties
in
accordance with the written policies and procedures of the Company governing such expenses, upon presentation of appropriate vouchers
for said expenses.
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(f) Withholding.
The Company shall withhold all applicable federal, state and local taxes and social security and such other amounts as may be required
by

law from all amounts payable to Employee under this Agreement. To the extent that the vesting or receipt of shares of common stock,
including without limitation in
connection with any vesting of Restricted Stock or payment by the Company of Bonus or settlement of RSUs
in the form of shares of common stock, results in income to
Employee for federal or state income tax purposes, Employee shall pay the
applicable withholding tax to the Company. Employee acknowledges and agrees that the Company
shall have the right to collect such amounts
from Employee as a condition to the issuance of such shares. Except as otherwise provided herein, only if and to the extent
permitted
by the Board (or a compensation committee thereof) in its sole discretion, Employee may satisfy this obligation in whole or in part by
electing (the “Election”) to
have the Company withhold from the shares of common stock otherwise issuable to Employee,
shares of common stock having a value up to the minimum amount of
withholding taxes required to be collected on the transaction. The Board
(or a compensation committee thereof) may disapprove of any Election.

 
4. Representations
and Warranties by Employee. Employee hereby represents and warrants to the Company that neither the execution or delivery of this
Agreement

nor the performance by Employee of Employee’s duties and other obligations hereunder violate or will violate any statute,
law, determination or award, or conflict with or
constitute a default or breach of any covenant or obligation under (whether immediately,
upon the giving of notice or lapse of time or both) any prior employment agreement,
contract, or other instrument to which Employee is
a party or by which Employee is bound.

 
5. Termination of Employment.

 
(a) Employee
and the Company agree that Employee’s employment is at-will and that either Employee or the Company may terminate Employee’s

employment, at any time, with or without any cause, with no prior notice. In the event of any termination of Employee’s employment,
the Company shall pay Employee (i) any
unpaid Salary accrued prior to the termination on the Company’s next regular payday, and
(ii) any unpaid Bonus amounts earned for the year prior to the year in which
termination of employment occurs. The Company shall also
reimburse Employee in accordance with and subject to the requirements of the Company’s expense reimbursement
practices for any reasonable
and necessary business expenses incurred by Employee on behalf of the Company on or before the date on which his employment terminates,
and
reported and properly documented on expense reports.

 
(b) Notwithstanding
the at-will employment relationship, if (i) Employee’s employment under this Agreement is terminated by the Company for a reason

other than (A) for “Cause” (as defined below), or (B) as a result of Employee’s death or “disability”
(as defined below), or (ii) Employee voluntarily terminates his employment
with the Company for “Good Reason” (as defined
below), then, subject to Employee continuing to fulfill his obligations hereunder that survive such termination, or under any
other confidentiality,
non-solicitation and/or non-competition agreement with the Company to which Employee is or may become a party, Employee shall be entitled
to receive
continued Salary payments specified in Section 3(a) for no less than six (6) months following termination of employment (the
“Severance Period”), which shall be paid pro-rata
over the Severance Period (the “Severance Benefits”).
If Employee is eligible for and elects to continue group health coverage under the Consolidated Omnibus Budget
Reconciliation Act of 1985
(“COBRA”), Employee may do so at Employee’s expense. In order to resign for Good Reason, (i) Employee shall give
the Company a written
notice providing reasonable notice and detail of the alleged Good Reason within sixty (60) days following the initial
existence of the condition that constitutes the alleged Good
Reason, (ii) the Company shall have thirty (30) days following such notice
to cure such Good Reason, and (iii) such resignation actually occurs within two (2) years following
the initial existence of the condition
that constitutes Good Reason.
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(c) Unless
the agreement governing the grant of an equity award specifically provides otherwise, upon the occurrence of the Change in Control (as
defined

below) (x) the restrictions on any and all shares of restricted stock awards shall lapse immediately, (y) any and all outstanding
unvested stock options, restricted stock units,
stock appreciation rights and other equity based awards granted to Employee under any
Company equity incentive plan that are subject to vesting requirements shall
immediately become exercisable in full, and (z) any and all
performance units and other performance-based equity incentives shall be deemed earned at 100% of the target level
thereof. For purposes
of this Agreement, “Change in Control” means (i) the acquisition, directly or indirectly, following the date hereof
by any person (as such term is defined
in Section 13(d) and 14(d)(2) of the Securities Exchange Act of 1934, as amended), in one transaction
or a series of related transactions, of securities of the Company
representing in excess of fifty percent (50%) or more of the combined
voting power of the Company’s then outstanding securities if such person (or his, her or its affiliate(s))
does not own in excess
of 50% of such voting power on the date of this Agreement, or (ii) the future disposition by the Company (whether direct or indirect,
by sale of assets or
stock, merger, consolidation or otherwise) of all or substantially all of its assets in one transaction or series
of related transactions (in each case other than (i) a merger effected
exclusively for the purpose of changing the domicile of the Company,
(ii) financing activities in the ordinary course in which the Company sells its equity securities, or (iii) a
transfer to a person or
entity that, immediately after the transfer, is or is controlled by a person or entity that controlled the Company before the transfer,
within the meaning of
Section 1.409A-3(i)(5)(vii)(B) of the Treasury regulations promulgated under Section 409A (as hereinafter defined).

 
(d) Notwithstanding
the foregoing, Employee will only be entitled to the Severance Benefits if (i) Employee has executed and delivered to the Company,

within
thirty (30) days after the effective date of termination, a written general release, in a reasonable and customary form (the “Release”),
pursuant to which Employee
releases the Company, to the maximum extent permitted by law, from any and all claims she may have against
the Company that relate to or arise out of Employee’s
employment or termination of employment, except for claims arising under the
Release, and (ii) does not rescind or revoke such Release within any applicable rescission or
revocation period. Employee shall forfeit
all rights to the Severance Benefits unless such Release is timely signed and delivered within the thirty (30) period set forth above,
or
if Employee rescinds or revokes the Release (or any portion thereof) within any applicable rescission or revocation period.

 
(e) The
Severance Benefits shall begin to be paid to Employee on the first payroll date after the expiration of the rescission period applicable
to the Release

(the expiration of such period being referred to as the “Severance Effectiveness Date”); provided,
however, that if the period between the effective date of Employee’s
termination and the latest possible Severance Effectiveness
Date (which assumes that Employee executes and delivers the Release to the Company on the 30th day after the
effective date of such termination)
spans parts of two calendar years, the Severance Benefits shall not commence in the earlier of those years. Any Severance Benefits that
would otherwise have been payable in respect of periods prior to the first payroll date after the Severance Effectiveness Date will be
delayed until the Company’s first regular
payroll date after the Severance Effectiveness Date and included with the installment
payable on such payroll date.

 
(f) For
purposes of this Agreement, the following events will constitute “Cause”:

 
(i) Employee’s
conviction or plea relative to a crime that constitutes a felony (whether or not such conviction is pending appeal);

 
(ii) Employee’s
fraudulent conduct or misappropriation by Employee against the Company (including without limitation theft or embezzlement of

Company
property) or other dishonest act of a reasonably serious nature with respect to the Company or its affairs;
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(iii) Employee’s
habitual intoxication, drug use or chemical substance abuse by any intoxicating or chemical substance, which intoxication, use or

abuse
adversely affects his ability to perform his duties of employment;
 
(iv) Any
act or omission by Employee which is injurious in any material respect to the financial condition or business reputation of the Company
and

which resulted from Employee’s inexcusable misconduct or inexcusable neglect, provided that Employee has been given ten (10)
days’ prior written notice identifying such
alleged act or omission and the resulting injury, and, if such injury is capable of
being cured, Employee fails to cure such failure within ten (10) days after receipt of such
written notice;

 
(v) Employee’s
breach of any confidentiality, non-solicitation and/or non-competition agreement with the Company to which Employee is a party;
 
(vi) Employee’s
violation of a written Company policy that adversely effects the Company in any material respect, provided that Employee has been

given
ten (10) days’ prior written notice identifying such violation and the resulting adverse effect, and, if such adverse effect is
capable of being cured, Employee fails to cure
such adverse effect within ten (10) days after receipt of such written notice; or

 
(vii) Employee’s
continued, repeated or willful failure to perform his reasonable employment duties or comply with reasonable written directives

from Company
management, provided that Employee has been given ten (10) days’ prior written notice specifying the event(s) giving rise to such
failure, and, if such failure is
capable of being cured, Employee fails to cure such failure within ten (10) days after receipt of such
written notice.

 
(g) For
purposes of this Agreement, “Good Reason” means:

 
(i) a
breach of this Agreement by the Company which breach, where curable, has not been cured within thirty (30) days after written notice to
the

Company setting forth the particulars of such alleged breach;
 
(ii) a
reduction in Employee’s Salary below the applicable amount set forth in Section 3(a) in violation of such Section; or
 
(iii) assignment
to Employee of duties inconsistent with Employee’s position, or a diminution in Employee’s authority, responsibility, status,
title, or

offices;
 
provided, however,
that no act shall constitute Good Reason unless Employee has provided notice of such Good Reason to the Company pursuant to Section 5(b)(ii)
within
sixty (60) days following the initial existence of the condition that constitutes Good Reason and the Company has failed to cure
such Good Reason within thirty (30) days
following the Company’s receipt of such notice.

 
(h) For
purposes of this Agreement, “disability” means a determination by the Board that Employee is unable to perform the
essential functions of his

employment under this Agreement due to illness, injury, or other condition of a physical or psychological nature,
with or without a reasonable accommodation for a period
aggregating to 90 days in any 12-month period. Such determination shall be made
in good faith by the Board, the decision of which shall be conclusive and binding. For clarity,
the essential function of Employee’s
employment specifically include, but are not limited to, Employee’s consistent performance of his obligations under Section 1 of
this
Agreement.
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(i) Section
280G. If any payment or benefit that Employee may receive following a change of control of the Company, Employee’s termination
of

employment, or otherwise, whether or not payable or provided under this Agreement (“Payment”) would (i) constitute
a “parachute payment” within the meaning of Section
280G of the Internal Revenue Code of 1986, as amended, and the regulations
and guidance thereunder (the “Code”), and (ii) but for this sentence, be subject to the excise tax
imposed by Section
4999 of the Code (the “Excise Tax”), then such Payment shall be reduced to the Reduced Amount. The “Reduced
Amount” shall be either (A) the largest
portion of the Payment that would result in no portion of the Payment being subject
to the Excise Tax or (B) the largest portion, up to and including the total amount, of the
Payment, whichever of the amounts determined
under (A) and (B), after taking into account all applicable federal, state and local employment taxes, income taxes, and the
Excise Tax
(all computed at the highest applicable marginal rate), results in Employee’s receipt, on an after-tax basis, of the greater amount
of the Payment notwithstanding that
all or some portion of the Payment may be subject to the Excise Tax. If a reduction in payments or
benefits constituting “parachute payments” is necessary so that the Payment
equals the Reduced Amount, reduction shall occur
in the following order: reduction of cash payments; cancellation of accelerated vesting of outstanding equity awards; and
reduction of
employee benefits. In the event that acceleration of vesting of outstanding equity awards is to be reduced, such acceleration of vesting
shall be undertaken in the
reverse order of the date of grant of Employee’s outstanding equity awards. All calculations and determinations
made pursuant this Section 5(i) will be made by an independent
accounting or consulting firm or independent tax counsel appointed by the
Company (the “Tax Counsel”) whose determinations shall be conclusive and binding on the
Company and Employee for all
purposes. For purposes of making the calculations and determinations required by the Section 5(i), the Tax Counsel may rely on reasonable,
good faith assumptions and approximations concerning the application of Section 280G of the Code and Section 4999 of the Code.

 
(j) Resignation
from Board of Directors. If, at the time Employee’s employment with the Company terminates for any reason other than his death,
Employee

is a director of the Company serving on the Board or serving as a director of any Company subsidiary or affiliate, Employee will,
if requested by the Company, immediately
resign as a director of the Company and any such subsidiaries and affiliates. If such resignation
is not received when so requested, Employee agrees that this Section 5(j) shall
automatically and without further action serve as Employee’s
voluntary and irrevocable resignation from such positions.

 
6. Confidential
Information.

 
(a) During
the course of Employee’s employment with the Company, Employee has learned and will continue to learn of Confidential Information
(as defined

below), and has developed and will continue to develop Confidential Information on behalf of the Company and its Affiliates.
Employee agrees that she will not use or disclose
to any third party (except as required by applicable law or for the proper performance
of Employee’s regular duties and responsibilities for the Company) any Confidential
Information obtained by Employee incident to
his employment or any other association with the Company or any of its affiliates. Employee agrees that this restriction will
continue
to apply after Employee’s employment terminates, regardless of the reason for such termination. For the avoidance of doubt, (i)
nothing contained in this Agreement
limits, restricts or in any other way affects Employee’s communicating with any governmental
agency or entity, or communicating with any official or staff person of a
governmental agency or entity, concerning matters relevant to
such governmental agency or entity and (ii) Employee will not be held criminally or civilly liable under any
federal or state trade secret
law for disclosing a trade secret (y) in confidence to a federal, state, or local government official, either directly or indirectly,
or to an attorney,
solely for the purpose of reporting or investigating a suspected violation of law, or (z) in a complaint or other document
filed under seal in a lawsuit or other proceeding;
provided, however, that notwithstanding this immunity from liability,
Employee may be held liable if she unlawfully accesses trade secrets by unauthorized means.
 

7



 

 
(b) All
documents, records and files, in any media of whatever kind and description, relating to the business, present or otherwise, of the Company
or its

affiliates, and any copies, in whole or in part, thereof (the “Documents”), whether or not prepared by Employee,
shall be the sole and exclusive property of the Company.
Employee agrees to safeguard all Documents and to surrender to the Company, at
the time Employee’s employment terminates or at such earlier time or times as the Board or
its designee may specify, all Documents
then in Employee’s possession or control. Employee also agrees to disclose to the Company, at the time Employee’s employment
terminates or at such earlier time or times as the Board or its designee may specify, all passwords necessary or desirable to obtain access
to, or that would assist in obtaining
access to, any information which Employee has password-protected on any computer equipment, network
or system of the Company or its affiliates.

 
(c) For
purposes of this Agreement, “Confidential Information” means any and all information of the Company and its affiliates
that is not generally available

to the public. Confidential Information also includes any information received by the Company or its affiliates
from any third party with any understanding, express or implied,
that it will not be disclosed. Confidential Information does not include
information: (i) that enters the public domain, other than through the Employee’s breach of his
obligations under this Agreement
or any other agreement between Employee and the Company or its affiliates; (ii) of which Employee was in possession on a non-confidential
basis prior to disclosure during employment; (iii) that is rightfully received on a non-confidential basis from a third party that is
not prohibited from disclosing such information
by a legal, contractual or fiduciary obligation to the Company; (iv) that has been approved
for release by authorization of the Company; or (v) that Employee can demonstrate is
independently developed by the Employee without reference
to Confidential Information.

 
7. Restricted
Activities.

 
(a) While
employed by the Company and for a period of one (1) year from and after the date on which Employee’s employment with the Company
is

terminated for any reason (the “Restricted Period”), unless Employee receives the Company’s prior written
approval, Employee will not, directly or indirectly, whether for his
own benefit or that of any other individual, partnership, firm, corporation,
or other business organization, engage in any of the following actions (the “Restricted Activities”):

 
(i) induce,
solicit, or attempt to induce or solicit any customer, supplier or other business relation of the Company to (i) cease doing business
with the

Company, or (ii) do business with any competitor of the Company; or
 
(ii) interfere
with the relationship of the Company with any person who is employed by or otherwise engaged to perform services for the Company

(including,
but not limited to, any consultant or independent sales representatives or organizations), whether for Employee’s own account or
for the account of any other
individual(s) or entity.
 
The foregoing covenant shall
cover Employee’s activities in the United States and in any other country or U.S. territory in which the Company does business during
the
Employment Term.
 
If Employee violates any of
the restrictive covenants in this Section 7, the Restricted Period shall be extended for an additional period equal to the duration of
the period of such
violation.
 

(b) Employee
agrees not to make negative comments or otherwise disparage the Company or its affiliates or its or their officers, directors, employees,
shareholders, agents or products. The foregoing shall not be violated by truthful statements in response to legal process, required governmental
testimony or filings, or
administrative or arbitral proceedings (including depositions in connection with such proceedings).
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8. Intellectual
Property.

 
(a) Employee
shall promptly and fully disclose all Intellectual Property to the Company. Employee hereby assigns and agrees to assign to the Company
(or as

otherwise directed by the Company) his full right, title and interest in and to all Intellectual Property. Employee agrees to execute
any and all applications for domestic and
foreign patents, copyrights or other proprietary rights and to do such other acts (including
without limitation the execution and delivery of instruments of further assurance or
confirmation) requested by the Company to assign
the Intellectual Property to the Company (or as otherwise directed by the Company) and to permit the Company to enforce
any patents, copyrights
or other proprietary rights to the Intellectual Property. Employee will not charge the Company or any of its affiliates for time spent
in complying with
these obligations. All copyrightable works that Employee creates during his employment shall be considered “work
made for hire” and shall, upon creation, be owned
exclusively by the Company.

 
(b) For
purposes of this Agreement, “Intellectual Property” means inventions, discoveries, developments, methods, processes,
compositions, works, concepts

and ideas (whether or not patentable or copyrightable or constituting trade secrets) conceived, made, created,
developed or reduced to practice by Employee (whether alone or
with others, whether or not during normal business hours or on or off the
premises of the Company or any of its affiliates) during the Employee’s employment that relate either
to the business of the Company
or its affiliates or to any prospective activity of the Company or its affiliates or that result from any work performed by Employee for
the
Company or its affiliates or that make use of Confidential Information or any of the equipment or facilities of the Company or its
affiliates.

 
(c) Notwithstanding
the foregoing, and pursuant to Minn. Stat. Section 181.78, the Company hereby notifies Employee that Intellectual Property does not

include
an invention for which no equipment, supplies, facility or trade secret information of the Company was used and which was developed entirely
on Employee’s own
time, and (a) which does not relate (i) directly to the business of the Company or (ii) to the Company’s
actual or demonstrably anticipated research or development, or (b)
which does not result from any work performed by Employee for the Company.

 
9. Recoupment.
Employee agrees to reimburse the Company for all or a portion, as determined below, of any bonus or incentive or equity-based compensation
paid,

awarded or vested to Employee by the Company (an “Award”), if the Board determines that (a) the payment, award
or vesting was predicated upon the achievement of certain
financial results that were subsequently the subject of a material financial
restatement, and (b) Employee engaged in fraud or misconduct that caused, in whole or in part, the
need for the material financial restatement,
and (c) a lower payment, award or vesting would have occurred based upon the restated financial results. In such event, Employee
agrees
to reimburse (in the manner determined by the Board, including cancellation of options or other stock awards) any Award previously paid,
awarded or vested in the
amount by which such Award exceeds the lower Award that would have occurred based upon the restated financial
result; provided that no reimbursement shall be required if
the payment, award or vesting otherwise subject to reimbursement hereunder
occurred more than three (3) years prior to the date the applicable reinstatement is disclosed. In
addition, any Award or other compensation,
payable to Employee pursuant to this Agreement or any other agreement, plan or arrangement of the Company shall be subject to
repayment
or recoupment (clawback) by the Company to the extent applicable under Section 304 of the Sarbanes-Oxley Act of 2002 (and not otherwise
exempted) and in
accordance with such policies and procedures as the Board or a committee thereof) may adopt from time to time, including
to implement applicable law (including Section 954
of the Dodd-Frank Act of 2010), stock market or exchange rules and regulations or accounting
or tax rules and regulations.
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10. Miscellaneous.

 
(a) Amendment.
This Agreement may be amended only in a writing signed by both Parties.
 
(b) Entire
Agreement. With the exception of any confidentiality, non-solicitation, non-competition and/or proprietary rights agreement with the
Company to

which Employee is or may become a party, this Agreement sets forth the parties’ final and entire agreement with respect
to their respective subject matters and supersede any
and all prior understandings and agreements.

 
(c) Binding
Agreement. This Agreement shall be binding upon Employee and the Company and their respective successors, assigns, heirs, executors
and

beneficiaries; provided, however, that Employee acknowledges that his services are unique and personal and, accordingly,
understands and agrees that she shall not be entitled
to assign his rights or delegate his duties under this Agreement.

 
(d) Rules
of Construction. The headings of Sections in this Agreement are provided for convenience only and will not affect its construction
or interpretation.

All references to “Section” or “Sections” refer to the corresponding Section or Sections of
this Agreement. All words used in this Agreement will be construed to be of such
gender or number as the circumstances require. Unless
otherwise expressly provided, the word “including” does not limit the preceding words or terms.

 
(e) Notices.
Any notice provided for in this Agreement must be in writing and must be either personally delivered or sent by reputable overnight courier

service (charges prepaid), or sent by registered or certified U.S. Mail (postage prepaid), or delivered by email, to the recipient at
the address below indicated:
 

  If to the Company, to: Fresh Vine Wine, Inc.
    11500 Wayzata Blvd. #1147
    Minnetonka, MN 55305
    Attention: Chief Executive Officer
     
  If to Employee, to: Employee’s address as shown in the records of the Company;

 
or such other address or to the attention of such
other person as the recipient Party will have specified by prior written notice to the sending Party. Any notice under this
Agreement
will be deemed to have been given upon the earlier of (a) actual receipt, or (b)(i) one business day after the business day of deposit
with a nationally recognized
overnight courier service for next day delivery, freight prepaid, or (ii) three business days after deposit
with the United States Post Office for delivery by registered or certified
mail, postage prepaid.

 
(f) Waiver
of Breach. Any waiver by either Party of compliance with any provision of this Agreement by the other Party shall not operate or be
construed as a

waiver of any other provision of this Agreement, or of any subsequent breach by such Party of a provision of this Agreement.
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(g) Section
409A. The intent of the Parties is that payments and benefits under this Agreement comply with or be exempt from Section 409A of the
Code

(“Section 409A”) and, accordingly, to the maximum extent permitted, this Agreement shall be interpreted to be
in compliance therewith or exempt therefrom. For purposes of
Section 409A, the phrase “termination of employment” (or other
words to that effect), as used in this Agreement, shall be interpreted to mean “separation from service” as
defined under
Section 409A. To the maximum extent permitted under Section 409A, the cash severance and other benefits payable under this Agreement are
intended to meet
the requirements of the short-term deferral exemption under Section 409A and the “separation pay exception”
under Treas. Reg. §1.409A-1(b)(9)(iii). For purposes of the
application of Treas. Reg. § 1.409A-l(b)(4)(or any successor provision),
each payment in a series of payments to Employee will be deemed a separate payment. To the extent
any cash payment or continuing benefit
payable upon Employee’s termination of employment is nonqualified deferred compensation subject to Section 409A, then, only to the
extent required by Section 409A, such payment or continuing benefit shall not commence until the date which is six (6) months after the
date of separation from service, and
any previously scheduled payments shall be made in a lump sum (without interest) on that date. Notwithstanding
the foregoing, the Company makes no representations that the
payments and benefits provided under this Agreement comply with Section 409A
and in no event shall the Company be liable for all or any portion of any taxes, penalties,
interest or other expenses that may be incurred
by Employee on account of non-compliance with Section 409A.

 
(h) Further
Assurances. Each Party shall, without further consideration, execute such additional documents as may be reasonably required in order
to carry out

the purpose and intent of this Agreement.
 
(i) Severability.
If any one or more of the provisions (or portions thereof) of this Agreement shall for any reason be held by a final determination of
a court of

competent jurisdiction to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality or unenforceability
shall not affect any other provisions (or portions of
the provisions) of this Agreement, and the invalid, illegal or unenforceable provisions
shall be deemed replaced by a provision that is valid, legal and enforceable and that
comes closest to expressing the intention of the
parties hereto.

 
(j) Arbitration.
If the parties should have a dispute arising out of, or relating to, this Agreement or the parties’ respective rights and duties
hereunder, then the

parties will resolve such dispute in the following manner: (i) any party may at any time deliver to the others a written
dispute notice setting forth a brief description of the issue
for which such notice initiates the dispute resolution mechanism contemplated
by this Section 10(j); (ii) during the 30-day period following the delivery of the notice described
in this Section 10(j) above, the parties
will refer the issue (to the exclusion of a court of law) to final and binding arbitration in Minnesota in accordance with the then existing
rules (the “Rules”) of the American Arbitration Association (“AAA”), and judgment upon the award
rendered by the arbitrators may be entered in any court having jurisdiction
thereof; provided, that the law applicable to any controversy
shall be the laws of the state of Minnesota, regardless of principles of conflicts of laws. In any arbitration pursuant
to this Agreement,
(1) discovery shall be allowed and governed by the Rules, and (2) the award or decision shall be rendered by a single arbitrator who shall
be appointed by
mutual agreement of the Company and Employee. In the event of failure of the parties subject to the dispute to agree within
30 days after the commencement of the arbitration
proceeding upon the appointment of the single arbitrator, the single arbitrator shall
be appointed by the AAA in accordance with the Rules. Upon the completion of the
selection of the single arbitrator, an award or decision
shall be rendered within no more than 30 days. Failure of the arbitrator to meet the time limits of this subsection will not
be a basis
for challenging the award. The arbitrator will not have the authority to award punitive damages to either party. Each party will bear
its own expenses, but the parties
will share equally the expenses of the arbitrator. The arbitrator may elect to award attorneys’
fees and other related costs payable by the losing party to the successful party. This
Agreement will be enforceable, and any arbitration
award will be final and non-appealable, and judgment thereon may be entered in any court of competent jurisdiction.
Nothing in this Section
10(j) shall restrict enforcement by the Company of Employee’s obligations under Sections 6, 7 and 8 of this Agreement by specific
enforcement, as
contemplated by Section 10(m), in any court of competent jurisdiction.
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(k) Choice
of Law and Venue. The Company and Employee entered into this Agreement in the State of Minnesota. This Agreement shall be construed,

enforced, and interpreted in accordance with and governed by the laws of the State of Minnesota, exclusive of its conflict of law provisions.
With respect to any controversy or
claim arising out of this Agreement, the Company and Employee consent to the exclusive venue and jurisdiction
in the District Court of Hennepin County, State of Minnesota
and to service of process under Minnesota law in any action arising from
the construction, interpretation, or enforcement of this Agreement. Notwithstanding the foregoing, so
long as Employee primarily resides
and works in the State of California, this Section 11(k) shall not (i) require Employee to adjudicate outside of the State of California
a claim
arising in the State of California; or (ii) deprive Employee of the substantive protection of California law with respect to a
controversy arising in the State of California.

 
(l) Survival
of Provisions. Notwithstanding any other provision of this Agreement, the Parties’ respective rights and obligations under Sections
6, 7, 8 and 9

hereof, and any confidentiality, non-solicitation, non-competition and/or proprietary rights agreements with the Company
to which Employee is or may become a party, will
survive any termination or expiration of this Agreement or the termination of Employee’s
employment for any reason whatsoever.

 
(m) Remedies.
Employee acknowledges that a violation of Section 6, 7 and/or 8 of this Agreement may cause irreparable harm to the Company, and that
a

remedy at law for any such violation would be inadequate. Thus, in addition to any other relief afforded by law, including damages sustained
by a breach of this Agreement,
and without any necessity of proof of actual damage, the Company will have the right to enforce Sections
6, 7 and 8 of this Agreement by specific enforcement, which will
include, among other things, temporary and permanent injunctions to stop
or prevent the breach, threatened breach, or anticipated breach of this Agreement, it being the
understanding of the parties that both
damages and injunctions will be proper modes of relief and are not to be considered as alternative remedies. All current and future
subsidiaries
and other affiliates of the Company are intended third party beneficiaries of the Company’s rights under this Agreement. The Company
will also be entitled to
recover from Employee its attorney’s fees and costs in any action for breach, anticipated breach, or threatened
breach of this Agreement in which the Company substantially
prevails.

 
(n) Employment
Not Guaranteed. Neither this Agreement nor any action taken hereunder shall be deemed to give Employee the right to be retained as
an

employee of the Company except as otherwise expressly provided in this Agreement.
 
(o) Counterparts.
This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which shall constitute

but one and the same agreement.
 

Signature page follows.
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In
Witness Whereof, the parties have executed the Employment Agreement effective as of the Effective Date written above.

 
  THE COMPANY:
   
  FRESH VINE WINE, INC.
   
  By: /s/ Roger Cockroft
  Name: Roger Cockroft
  Title: Chief Executive Officer
   
  EMPLOYEE:
   
  /s/ Hitesh Dheri
  Hitesh Dheri
 
 
 
 

 



Exhibit 10.2
 

 
 

FRESH
VINE WINE, INC.
RESTRICTED STOCK AGREEMENT

(Employee Inducement Grant)
 

This Restricted
Stock Agreement (the “Agreement”) is made effective as of May 25, 2023 by and between Fresh Vine Wine, Inc.,
a Nevada corporation (the
“Company”), and Hitesh Dheri (“Employee”).
 

Background

 
A. The
Company has adopted the Fresh Vine Wine, Inc. 2021 Equity Incentive Plan (as the same shall have been amended from time to time in accordance
with the

terms thereof, the “Plan”), to increase stockholder value and to advance the interests of the Company by furnishing
a variety of economic incentives (“Incentives”) designed to
attract, retain and motivate employees, certain key consultants
and directors of the Company.

 
B. The
Company intends to grant shares of restricted stock to Employee as an inducement material to Employee entering into employment with the
Company, pursuant

to Section 711(a) of the NYSE American LLC Company Guide (the “Inducement Grant”).
 
C. The
Company intends that the Inducement Grant will be granted outside of the Plan and will not reduce the share reserve of the Plan, but the
Inducement Grant will

otherwise be subject to the terms of the Plan as if it had been granted under the Plan.
 
D. The
independent compensation committee (the “Committee”) of the Board of Directors of the Company (the “Board”),
and/or at least majority of the Company’s

independent directors believes that entering into this Agreement with Employee is consistent
with the stated purposes for which the Plan was adopted and has approved the
Inducement Grant.

 
E. The
Company desires to grant restricted stock to Employee, and Employee desires to accept such restricted stock, on the terms and conditions
set forth herein and in

the Plan, other than the limits contained in Section 5 of the Plan, which will not apply.
 



 

 
Agreement

 
NOW, THEREFORE, in consideration
of the premises and the mutual covenants herein contained, the parties hereto agree as follows:

 
1. Grant
of Stock. Subject to the terms and provisions of this Agreement and the Plan, the Company hereby grants to Employee One Hundred Ninety-six
Thousand

Four Hundred Sixty-three (196,463) shares of common stock, par value $0.001 per share, of the Company (such shares are referred
to hereinafter as the “Shares”). Upon the
execution of this Agreement, the Shares shall be registered on the books
of the Company, and the Company shall cause the transfer agent and registrar of its common stock to
issue one or more certificates in
Employee’s name evidencing the Shares (each a “Stock Certificate”). Employee shall immediately thereafter deposit
with the Company (and, if
required by the Company, a stock power duly endorsed in blank in the form provided by the Company), each Stock
Certificate to be held by the Company until such time as the
restrictions set forth herein and under the Plan have lapsed pursuant to
paragraph 4 of this Agreement. The Stock Certificate(s) shall bear a legend in substantially the following
form:
 

The transferability of this certificate
and the shares of common stock represented by it are subject to the terms and conditions (including conditions of
forfeiture) contained
in the 2021 Equity Incentive Plan (the “Plan”) of Fresh Vine Wine, Inc. (the “Company”), and an agreement entered
into between the
registered owner and the Company. A copy of the Plan and the agreement is on file in the office of the secretary of the
Company.

 
At the Company’s election, Shares may be
held in book entry form subject to a restricted stock legend (and corresponding stop transfer instructions) until restrictions relating
to
the Shares have lapsed.
 

2. Rights
of Employee. Upon the execution of this Agreement and issuance of the Shares, Employee shall become a stockholder with respect to
the Shares and shall
have all of the rights of a stockholder with respect to the Shares, including the right to vote the Shares and to
receive all dividends and other distributions paid with respect to
the Shares; provided, however, that the
Shares shall be subject to the restrictions set forth in paragraph 3 of this Agreement.

 
Notwithstanding the preceding
paragraph, the Board or the Committee may, in its discretion, instruct the Company to withhold any stock dividends or stock splits

issued
on or with respect to Shares that are subject to the restrictions provided for in paragraph 3 of this Agreement, which stock dividends
or splits shall also be subject to the
restrictions provided for in paragraph 3 of this Agreement.
 

3. Restrictions.
Employee agrees that, in addition to the restrictions set forth in the Plan (other than the limits contained in Section 5 of the Plan,
which will not apply),
at all times prior to the lapse of such restrictions pursuant to paragraph 4 hereof:

 
(a) Employee
shall not sell, transfer, pledge, hypothecate or otherwise encumber the Shares; and

 
(b) In
the event that Employee ceases to be employed by or engaged as a consultant to the Company (for any reason or no reason, and regardless
of whether

ceasing to be an employee or consultant is voluntary or involuntary on the part of Employee), then, subject to paragraphs 4
and 5 hereof, Employee shall, for no
consideration, forfeit and transfer to the Company all of the Shares that remain subject to the restrictions
set forth in this paragraph 3.
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4. Lapse
of Restrictions. Subject to Section 10.13 of the Plan, and except as may otherwise be provided in a written agreement between Employee
and the Company,

the restrictions set forth in paragraph 3 shall lapse with respect to the Shares as set forth in the following schedule:
 

No. of Shares   Date of Lapse
49,116   August 25, 2023
49,116   November 25, 2023
49,116   February 25, 2024
49,115   May 25, 2024

 
Upon request of Employee at any time after the
date that the restrictions set forth in paragraph 3 of this Agreement have lapsed with respect to any of the Shares, and such
Shares have
become vested, free and clear of all restrictions, except as provided in the Plan, the Company shall remove any restrictive notations
placed on the books of the
Company and the Stock Certificate(s) in connection with such restrictions.
 

5. No
Right to Continuation of Employment or Corporate Assets. Nothing contained in this Agreement shall be deemed to grant Employee any
right to continue in the
employ of the Company for any period of time or to any right to continue his or her present or any other rate
of compensation, nor shall this Agreement be construed as giving
Employee, Employee’s beneficiaries or any other person any equity
or interests of any kind in the assets of the Company or creating a trust of any kind or a fiduciary
relationship of any kind between
the Company and any such person.
 

6. Withholding
of Tax. To the extent that the receipt of the Shares or the lapse of any restrictions thereon results in income to Employee for federal
or state income tax
purposes, Employee shall deliver to the Company at the time of such receipt or lapse, as the case may be, such amount
of money as the Company may require to meet its
withholding obligation under applicable tax laws or regulations, and, if Employee fails
to do so, the Company may elect to take such actions permitted under the Plan.
Notwithstanding the forgoing, Employee may satisfy this
obligation in whole or in part by electing to forfeit and have the Company withhold from the Shares, shares of
common stock having a value
up to the minimum amount of withholding taxes required to be collected on the transaction, in accordance with the Plan.

 
7.  Section
83(b) Election. Employee understands that Employee shall be responsible for his or her own federal, state, local or foreign tax liability
and any of his other

tax consequences that may arise as a result of transactions in the Shares. Employee shall rely solely on the determinations
of Employee’s tax advisors or Employee’s own
determinations, and not on any statements or representations by the Company or
any of its agents, with regard to all such tax matters. Employee understands that Section 83 of
the Internal Revenue Code of 1986, as
amended, (the “Code”) taxes as ordinary income the difference between the amount paid for the Shares and the fair market
value of the
Shares as of the date any restrictions on the Shares lapse. Employee understands that Employee may elect to be taxed at the
time the Shares are received rather than when and
as the restrictions on the Shares lapse or expire by filing an election under Section
83(b) of the Code with the Internal Revenue Service within 30 days from the date of the
acquisition. If Employee files an election under
Section 83(b) of the Code, such election shall contain all information required under the applicable treasury regulation(s) and
Employee
shall deliver a copy of such election to the Company contemporaneously with filing such election with the Internal Revenue Service. EMPLOYEE
ACKNOWLEDGES THAT IT IS EMPLOYEE’S SOLE RESPONSIBILITY AND NOT THE COMPANY’S TO FILE TIMELY THE ELECTION UNDER SECTION 83(B)
OF THE CODE, EVEN IF EMPLOYEE REQUESTS THAT THE COMPANY OR ITS REPRESENTATIVES MAKE THIS FILING ON EMPLOYEE’S BEHALF.

 
8. Securities
Law Matters. Employee acknowledges that the Shares may have not been registered under the Securities Act of 1933 or the Blue Sky laws
of any state

(collectively, the “Securities Acts”). If such Shares have not been so registered, Employee acknowledges
and understands that the Company is under no obligation to register,
under the Securities Acts, the Shares or to assist him or her in
complying with any exemption from such registration if he or she should at a later date wish to dispose of the
Shares. Employee acknowledges
that if not then registered under the Securities Acts, the Shares shall bear a customary 1933 Act restricted legend restricting the transferability
thereof.
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9. Employee
Representations. Employee hereby represents and warrants that Employee has reviewed with his or her own tax advisors the federal,
state, and local tax

consequences of the transactions contemplated by this Agreement. Employee is relying solely on such advisors and
not on any statements or representation of the Company or
any of its agents. Employee understands that he or she will be solely responsible
for any tax liability that may result to him or her as a result of the transactions contemplated by
this Agreement.
 

10. The
Plan; Administration. The Shares are governed by the terms of the Plan (other than the limits contained in Section 5 of the Plan,
which will not apply) as if this
Inducement Grant had been granted under the Plan, which the terms of which incorporated herein by reference.
The Board and/or the Committee shall have the sole and
complete discretion with respect to all matters reserved to it by the Plan and
decisions of the Board and/or the Committee with respect thereto and to this Agreement shall be
final and binding upon the Employee. In
the event of any conflict between the terms and conditions of this Agreement and the Plan, the provisions of the Plan shall govern and
control. By the execution of this Agreement, Employee acknowledges receipt of a copy of the Plan.
 

11. General.
 

(a) Any
notice required to be delivered to the Company under this Agreement shall be in writing and addressed to the Chief Financial Officer of
the Company
at the Company’s principal corporate offices. Any notice required to be delivered to Employee under this Agreement shall
be in writing and addressed to Employee at
Employee’s address as shown in the records of the Company. Either party may designate
another address in writing (or by such other method approved by the
Company) from time to time.

 
(b) This
Agreement may be amended only by a written agreement executed by the Company and Employee.
 
(c) This
Agreement and the Plan (other than the limits contained in Section 5 of the Plan, which will not apply) embody the entire agreement made
between

the parties hereto with respect to matters covered herein and shall not be modified except in accordance with paragraph 10(b)
of this Agreement.
 
(d) Nothing
herein expressed or implied is intended or shall be construed as conferring upon or giving to any person, firm, or corporation other than
the

parties hereto, any rights or benefits under or by reason of this Agreement.
 

(e) Each
party hereto agrees to execute such further documents as may be necessary or desirable to effect the purposes of this Agreement.
 

(f) This
Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which shall be constitute
but one in
the same agreement. Delivery of an executed counterpart of a signature page by facsimile or other means of electronic transmission
utilizing reasonable image scan
technology (or DocuSign technology) shall be as effective as delivery of a manually executed counterpart
of this Agreement.
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(g) If
the parties should have a dispute arising out of, or relating to, this Agreement or the parties’ respective rights and duties hereunder,
then the parties will

resolve such dispute in the following manner: (i) any party may at any time deliver to the others a written dispute
notice setting forth a brief description of the issue for
which such notice initiates the dispute resolution mechanism contemplated by
this Section 10(g); (ii) during the 30-day period following the delivery of the notice
described in this Section 10(g) above, the parties
will refer the issue (to the exclusion of a court of law) to final and binding arbitration in Minnesota in accordance
with the then existing
rules (the “Rules”) of the American Arbitration Association (“AAA”), and judgment upon the award
rendered by the arbitrators may be entered
in any court having jurisdiction thereof; provided, that the law applicable to any controversy
shall be the laws of the state of Nevada, regardless of principles of
conflicts of laws. In any arbitration pursuant to this Agreement,
(1) discovery shall be allowed and governed by the Rules, and (2) the award or decision shall be
rendered by a single arbitrator who shall
be appointed by mutual agreement of the Company and Employee. In the event of failure of the parties subject to the dispute
to agree within
30 days after the commencement of the arbitration proceeding upon the appointment of the single arbitrator, the single arbitrator shall
be appointed by
the AAA in accordance with the Rules. Upon the completion of the selection of the single arbitrator, an award or decision
shall be rendered within no more than 30
days. Failure of the arbitrator to meet the time limits of this subsection will not be a basis
for challenging the award. The arbitrator will not have the authority to award
punitive damages to either party. Each party will bear
its own expenses, but the parties will share equally the expenses of the arbitrator. The arbitrator may elect to
award attorneys’
fees and other related costs payable by the losing party to the successful party. This Agreement will be enforceable, and any arbitration
award will be
final and non-appealable, and judgment thereon may be entered in any court of competent jurisdiction.
 
THE PARTIES HERETO HEREBY WAIVE TRIAL
BY JURY IN ANY JUDICIAL PROCEEDING INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER
(WHETHER IN TORT, CONTRACT OR OTHERWISE) IN ANY WAY ARISING
OUT OF, RELATED TO, OR CONNECTED WITH THIS AGREEMENT, THE
RELATED DOCUMENTS OR THE RELATIONSHIP ESTABLISHED UNDER THIS AGREEMENT.

 
(h) This
Agreement, in its interpretation and effect, shall be governed by the laws of the State of Nevada, without regard to its conflicts-of-law
principles;

provided that if the jurisdiction of incorporation of the Company is a jurisdiction other than Nevada, then this Agreement
shall instead be governed by the laws of the
jurisdiction of incorporation of the Company, without regard to its conflicts-of-law principles.
The venue for any action relating to this Agreement shall be the federal
or state courts located in Minneapolis, Minnesota, to which venue
each party hereby submits.

 
Signature Page follows.
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IN
WITNESS WHEREOF, the parties have executed this Restricted Stock Agreement to be effective as of the date first set forth above.
 

  EMPLOYEE:
   
  /s/ Hitesh Dheri
  Hitesh Dheri
 
  FRESH VINE WINE, INC.:
     
  By: /s/ Roger Cockroft
  Name: Roger Cockroft
  Title: Chief Executive Officer
 
 

Signature Page –
Restricted Stock Agreement
 
 

 

 



Exhibit 10.3
 

 
 

FRESH VINE WINE, INC.
STOCK OPTION AGREEMENT

(Employee Inducement Grant)
 

This Stock
Option Agreement (the “Agreement”) is made and entered into as of May 25, 2023 by and between Fresh Vine Wine,
Inc., a Nevada corporation (the
“Company”), and Hitesh Dheri (“Employee”).

 
Background

 
A. The
Company has adopted the Fresh Vine Wine, Inc. 2021 Equity Incentive Plan (as the same shall have been amended from time to time in accordance
with the

terms thereof, the “Plan”), to increase stockholder value and to advance the interests of the Company by furnishing
a variety of economic incentives (“Incentives”) designed to
attract, retain and motivate employees, certain key consultants
and directors of the Company, under which shares of common stock, $0.001 par value per share, of the Company
(the “Common Stock”)
have been reserved for issuance.

 
B. The
Company intends to grant stock options to Employee as an inducement material to Employee entering into employment with the Company, pursuant
to Section

711(a) of the NYSE American LLC Company Guide (the “Inducement Grant”).
 
C. The
Company intends that the Inducement Grant will be granted outside of the Plan and will not reduce the share reserve of the Plan, but the
Inducement Grant will

otherwise be subject to the terms of the Plan as if it had been granted under the Plan.
 
D. The
independent compensation committee (the “Committee”) of the Board of Directors of the Company (the “Board”),
and/or at least majority of the Company’s

independent directors believes that entering into this Agreement with Employee is consistent
with the stated purposes for which the Plan was adopted and has approved the
Inducement Grant.

 
E. The
Company desires to grant stock options to Employee, and Employee desires to accept such stock options, on the terms and conditions set
forth herein and in the

Plan, other than the limits contained in Section 5 of the Plan, which will not apply.
 

 



 

 
Agreement

 
NOW, THEREFORE, in consideration
of the premises and the mutual covenants herein contained, the parties hereto agree as follows:

 
1. Incorporation
by Reference. The terms and conditions of the Plan (other than the limits contained in Section 5 of the Plan, which will not apply),
a copy of which

has been delivered to Employee, are hereby incorporated herein and made a part hereof by reference as if set forth in
full. In the event of any conflict or inconsistency between
the provisions of this Agreement and those of the Plan (other than the limits
contained in Section 5 of the Plan, which will not apply), the provisions of the Plan shall govern
and control.

 
2. Grant
of Option; Purchase Price. Subject to the terms and conditions of this Agreement and the Plan (other than the limits contained in
Section 5 of the Plan, which

will not apply), the Company hereby grants to Employee the right and option, hereinafter called the “Option”,
to purchase all or any part of an aggregate of five hundred
thousand (500,000) shares of Common Stock (the “Shares”)
at a purchase price per Share equal to $1.00, which price is intended to be at least 100% of the fair market value of
the Company’s
Common Stock on the grant date (determined in accordance with the Company’s procedures for calculating such fair market value).
 

3. Exercise
and Vesting of Option. The Option shall be exercisable only to the extent that all, or any portion of the Option, has vested in Employee.
Each date on which
Shares vest in Employee, as set forth in this Section 3, is referred to herein as a “Vesting Date.”
Except as provided in paragraph 4, the Option shall vest in Employee and
become exercisable with respect to 125,000 Shares on May 25,
2024 (the one-year anniversary of the grant date) and the balance of the Option shall vest in Employee and
become exercisable in 36 monthly
installments as nearly equal in amount as possible on the following vesting dates:
 

No. of Shares   Vesting Date   No. of Shares   Vesting Date   No. of Shares   Vesting Date
10,417   6/25/2024   10,417   6/25/2025   10,417   6/25/2026
10,417   7/25/2024   10,417   7/25/2025   10,417   7/25/2026
10,416   8/25/2024   10,416   8/25/2025   10,416   8/25/2026
10,417   9/25/2024   10,417   9/25/2025   10,417   9/25/2026
10,417   10/25/2024   10,417   10/25/2025   10,417   10/25/2026
10,416   11/25/2024   10,416   11/25/2025   10,416   11/25/2026
10,417   12/25/2024   10,417   12/25/2025   10,417   12/25/2026
10,417   1/25/2024   10,417   1/25/2026   10,417   1/25/2027
10,416   2/25/2025   10,416   2/25/2026   10,416   2/25/2027
10,417   3/25/2025   10,417   3/25/2026   10,417   3/25/2027
10,417   4/25/2025   10,417   4/25/2026   10,417   4/25/2027
10,416   5/25/2025   10,416   5/25/2026   10,416   5/25/2027

 
4. Termination
of Relationship with the Company. In the event that Employee shall cease to be employed by the Company (for any reason or no reason,
and regardless

of whether ceasing to be an employee is voluntary or involuntary on the part of Employee) prior to a Vesting Date, that
part of the Option scheduled to vest on the Vesting Date
shall not vest and all of Employee’s rights to and under such non-vested
portion of the Option shall terminate.

 
5. Term
of Option. Except as otherwise provided in this Agreement, the Option shall be exercisable for five (5) years from the date of this
Agreement; provided,

however, that in the event Employee ceases to be employed by the Company (for any reason or no reason,
and regardless of whether ceasing to be an employee is voluntary or
involuntary on the part of Employee), Employee or his/her legal representative
shall have ninety (90) days from the date of such termination, or, if earlier, upon the expiration
date of the Option as set forth above,
to exercise any part of the Option. Upon the expiration of such ninety (90) day period, or, if earlier, upon the expiration date of the
Option
as set forth above, the Option shall terminate and become null and void.

 
6. Rights
of Option Holder. Employee, as holder of the Option, shall not have any of the rights of a shareholder with respect to the Shares
covered by the Option

except to the extent that one or more certificates for such Shares shall be delivered to him or her upon the due
exercise of all or any part of the Option (or, if applicable, Shares
have been recorded as book entries in the corporate records of the
Company). Nothing contained in this Agreement shall be deemed to grant Employee any right to continue in
the employ of the Company for
any period of time or any right to continue his or her present or any other rate of compensation, nor shall this Agreement be construed
as giving
Employee, Employee’s beneficiaries or any other person any equity or interests of any kind in the assets of the Company
or creating a trust of any kind or a fiduciary
relationship of any kind between the Company and any such person.
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7. Transferability.
The Option shall not be transferable except to the extent permitted by the Plan.
 
8. Securities
Law Matters. Employee acknowledges that the Shares to be received by him or her upon exercise of the Option may have not been registered
under the

Securities Act of 1933 or the Blue Sky laws of any state (collectively, the “Securities Acts”). If such Shares
have not been so registered, Employee acknowledges and
understands that the Company is under no obligation to register, under the Securities
Acts, the Shares received by him or her or to assist him or her in complying with any
exemption from such registration if he or she should
at a later date wish to dispose of the Shares. Employee acknowledges that if not then registered under the Securities Acts,
the Shares
shall bear a customary 1933 Act restricted legend restricting the transferability thereof.

 
9. Employee
Representations. Employee hereby represents and warrants that Employee has reviewed with his or her own tax advisors the federal,
state, and local tax

consequences of the transactions contemplated by this Agreement. Employee is relying solely on such advisors and
not on any statements or representation of the Company or
any of its agents. Employee understands that he or she will be solely responsible
for any tax liability that may result to him or her as a result of the transactions contemplated by
this Agreement. The Option, if exercised,
will be exercised for investment and not with a view to the sale or distribution of the Shares to be received upon exercise thereof.

 
10. General.
 
(a) Any notice required
to be delivered to the Company under this Agreement shall be in writing and addressed to the Chief Financial Officer of the Company at
the

Company’s principal corporate offices. Any notice required to be delivered to Employee under this Agreement shall be in writing
and addressed to Employee at Employee’s
address as shown in the records of the Company. Either party may designate another address
in writing (or by such other method approved by the Company) from time to time.

 
(b) This Agreement
may be amended only by a written agreement executed by the Company and Employee.
 
(c) This Agreement
and the Plan (other than the limits contained in Section 5 of the Plan, which will not apply) embody the entire agreement made between
the parties

hereto with respect to matters covered herein and shall not be modified except in accordance with paragraph 10(b) of this
Agreement.
 
(d) Nothing herein
expressed or implied is intended or shall be construed as conferring upon or giving to any person, firm, or corporation other than the
parties hereto,

any rights or benefits under or by reason of this Agreement.
 
(e) Each party hereto
agrees to execute such further documents as may be necessary or desirable to effect the purposes of this Agreement.
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(f) This Agreement
may be executed in any number of counterparts, each of which shall be deemed an original, but all of which shall be constitute but one
in the same

agreement. Delivery of an executed counterpart of a signature page by facsimile or other means of electronic transmission
utilizing reasonable image scan technology (or
DocuSign technology) shall be as effective as delivery of a manually executed counterpart
of this Agreement.

 
(g) If the parties should
have a dispute arising out of, or relating to, this Agreement or the parties’ respective rights and duties hereunder, then the
parties will resolve

such dispute in the following manner: (i) any party may at any time deliver to the others a written dispute notice
setting forth a brief description of the issue for which such
notice initiates the dispute resolution mechanism contemplated by this
Section 10(g); (ii) during the 30-day period following the delivery of the notice described in this Section
10(g) above, the parties
will refer the issue (to the exclusion of a court of law) to final and binding arbitration in Minnesota in accordance with the then existing
rules (the
“Rules”) of the American Arbitration Association (“AAA”), and judgment upon the award
rendered by the arbitrators may be entered in any court having jurisdiction thereof;
provided, that the law applicable to any controversy
shall be the laws of the state of Nevada, regardless of principles of conflicts of laws. In any arbitration pursuant to this
Agreement,
(1) discovery shall be allowed and governed by the Rules, and (2) the award or decision shall be rendered by a single arbitrator who
shall be appointed by mutual
agreement of the Company and Employee. In the event of failure of the parties subject to the dispute to
agree within 30 days after the commencement of the arbitration
proceeding upon the appointment of the single arbitrator, the single arbitrator
shall be appointed by the AAA in accordance with the Rules. Upon the completion of the
selection of the single arbitrator, an award or
decision shall be rendered within no more than 30 days. Failure of the arbitrator to meet the time limits of this subsection will not
be a basis for challenging the award. The arbitrator will not have the authority to award punitive damages to either party. Each party
will bear its own expenses, but the parties
will share equally the expenses of the arbitrator. The arbitrator may elect to award attorneys’
fees and other related costs payable by the losing party to the successful party. This
Agreement will be enforceable, and any arbitration
award will be final and non-appealable, and judgment thereon may be entered in any court of competent jurisdiction.

 
THE PARTIES HERETO HEREBY
WAIVE TRIAL BY JURY IN ANY JUDICIAL PROCEEDING INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER

(WHETHER IN TORT, CONTRACT OR OTHERWISE)
IN ANY WAY ARISING OUT OF, RELATED TO, OR CONNECTED WITH THIS AGREEMENT, THE
RELATED DOCUMENTS OR THE RELATIONSHIP ESTABLISHED UNDER THIS
AGREEMENT.

 
(h) This Agreement,
in its interpretation and effect, shall be governed by the laws of the State of Nevada, without regard to its conflicts-of-law principles;
provided that

if the jurisdiction of incorporation of the Corporation is a jurisdiction other than Nevada, then this Agreement shall instead
be governed by the laws of the jurisdiction of
incorporation of the Corporation, without regard to its conflicts-of-law principles. The
venue for any action relating to this Agreement shall be the federal or state courts located
in Minneapolis, Minnesota, to which venue
each party hereby submits.
 

Signature page follows.
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IN WITNESS WHEREOF, the parties
hereto have executed this Agreement as of the date first written above.

 
  EMPLOYEE:
     
  /s/ Hitesh Dheri
  Hitesh Dheri
     
  FRESH VINE WINE, INC.
     
  By: /s/ Roger Cockroft
  Name: Roger Cockroft
  Title: Chief Executive Officer
 
 

Signature Page –
Stock Option Agreement
 
 
 

 



Exhibit
10.4
 

 
FRESH VINE WINE,
INC.

RESTRICTED STOCK UNIT AGREEMENT
(Employee
Inducement Grant)

 
THIS RESTRICTED STOCK UNIT
AGREEMENT (the “Agreement”), made effective as of May 25, 2023 (the “Grant Date”) is by and between
Fresh Vine Wine,

Inc., a Nevada corporation (the “Company”), and Hitesh Dheri (“Employee”).
 

Background

 
A. The
Company has adopted the Fresh Vine Wine, Inc. 2021 Equity Incentive Plan (as the same shall have been amended from time to time in accordance
with the

terms thereof, the “Plan”), to increase stockholder value and to advance the interests of the Company by furnishing
a variety of economic incentives (“Incentives”) designed to
attract, retain and motivate employees, certain key consultants
and directors of the Company.

 
B. The
Company intends to grant restricted stock units to Employee as an inducement material to Employee entering into employment with the Company,
pursuant to

Section 711(a) of the NYSE American LLC Company Guide (the “Inducement Grant”).
 
C. The
Company intends that the Inducement Grant will be granted outside of the Plan and will not reduce the share reserve of the Plan, but the
Inducement Grant will

otherwise be subject to the terms of the Plan as if it had been granted under the Plan.
 
D. The
independent compensation committee (the “Committee”) of the Board of Directors of the Company (the “Board”),
and/or at least majority of the Company’s

independent directors believes that entering into this Agreement with Employee is consistent
with the stated purposes for which the Plan was adopted and has approved the
Inducement Grant.

 
E. The
Company desires to grant restricted stock to Employee, and Employee desires to accept such restricted stock, on the terms and conditions
set forth herein and in

the Plan, other than the limits contained in Section 5 of the Plan, which will not apply.
 
F. The
terms of this Agreement are intended to be exempt from the requirements of Section 409A of the Internal Revenue Code of 1986, as
amended (the “Code”) as a

“short-term deferral” of compensation. Code Section 409A and the Treasury Regulations
issued thereunder are referred to in this Agreement as “Section 409A.”
 

 



 

 
Agreement

 
NOW, THEREFORE, in consideration
of the premises and the mutual covenants herein contained, the parties hereto agree as follows:
 
1. Grant
of Restricted Stock Units. Subject to Section 2 below, the Company hereby grants to Employee restricted stock units (collectively,
the “Units”) having a stated

value equal to $63,575 (the “Stated Value”), which collectively represent
the right to receive the Stated Value or a portion thereof, payable shares of the Company’s common
stock (“Shares”)
valued at the most recent closing price of the Company’s common stock on the Vesting Date (as defined herein) in accordance with
and subject to the terms
and provisions of this Agreement and the Plan (other than the limits contained in Section 5 of the Plan, which
will not apply. Capitalized terms that are used but not defined
herein have the meaning ascribed to them in the Plan.

 
2. Vesting
and Forfeiture of Units.
 

(a) Generally.
Except as otherwise provided herein, Employee shall vest in all or a portion of the Stated Value of the Units based on the attainment
of the
performance objectives, to be determine by the Board (or a compensation committee thereof) and communicated to Employee, and attached
on Exhibit A as of the
filing date of the Company’s Annual Report on Form 10-K for the 2023 fiscal year (the “Vesting
Date”), provided that Employee remains continuously employed by
the Company through the Vesting Date. The Stated Value of the
Units which do not vest on the vesting date, as a result of failing to attain the performance objectives
set forth on Exhibit A or a result
of Employee ceasing to be continuously employed by the Company through the Vesting Date, will be immediately forfeited.

 
(b) Forfeiture.
The foregoing vesting schedule notwithstanding, if Employee shall cease to be continuously employed by the Company (for any reason or
no

reason, and regardless of whether ceasing to be an employee is voluntary or involuntary on the part of Employee) prior to the Vesting
Date, the Stated Value of Units
otherwise scheduled to vest on such Vesting Date shall not vest, shall be automatically forfeited, and
all of Employee’s rights to and under such non-vested portion of
the Units shall terminate.

 
3. Form
and Timing of Payment. As soon as administratively practicable following each Vesting Date, but no later than thirty (30) days
thereafter, the Company shall

pay to the Employee (or his estate, if applicable) the Stated Value of vested Units. Subject to Section
5 below (with respect to tax withholding), the Stated Value of vested Units
will be settled in shares of the Company’s common stock
valued at the closing price of the Company’s common stock on the Vesting Date (the “Settlement Price”). The
Company
shall register on the books of the Company and issue one or more certificates in Employee’s name evidencing a number of Shares equal
to the number of Stated
Value of vested Units divided by the Settlement Price (or register such Shares in book entry form on the books
of the Company or its transfer agent), subject to Employee’s
election to have the Company withhold Shares pursuant to Section 5
to satisfy Employee’s withholding tax payment obligations. Any fractional Share to be issued in respect of
vested Units shall be
rounded up to the nearest full share. Whenever the Company shall become obligated to issue Shares in respect of vested Units subject to
this Agreement,
all rights of Employee with respect to such Units, other than the right to such issuance, shall terminate and be of no
further force or effect and such Unit (included the Stated
Value thereof) shall be cancelled.

 
4. No
Right to Continuation of Employment or Corporate Assets; No Rights as Stockholder. Nothing contained in this Agreement shall be deemed
to grant Employee

any right to continue in the employ of the Company for any period of time or to any right to continue his or her present
or any other rate of compensation, nor shall this
Agreement be construed as giving Employee, Employee’s beneficiaries or any other
person any equity or interests of any kind in the assets of the Company or creating a trust of
any kind or a fiduciary relationship of
any kind between the Company and any such person. Employee shall not have any rights of a stockholder with respect to the Shares
underlying
the Units unless and until the Units vest and are settled by the issuance of such Shares.

 

2



 

 
5. Withholding
of Tax. To the extent that the receipt of common stock upon the vesting of Units results in income to Employee for federal or state
income tax

purposes, Employee shall deliver to the Company at the time of such receipt such amount of money as the Company may require
to meet its withholding obligation under
applicable tax laws or regulations, and, if Employee fails to do so, the Company may elect to
take such actions permitted under the Plan. Notwithstanding the foregoing,
Employee may elect to satisfy this obligation in whole or in
part by electing to have the Company withhold from the Shares otherwise issuable, shares of the Company’s
common stock having a
value up to the minimum amount of withholding taxes required to be collected on the transaction, in accordance with the Plan.

 
6. Adjustments.
If any change is made to the outstanding common stock or the capital structure of the Company, if required, the Units shall be adjusted
or terminated

in any manner as contemplated by Section 10.6 of the Plan.
 
7. No
Assignment of Units or Rights to Shares. Neither Employee nor any beneficiary shall have any right to assign, pledge or otherwise
transfer any Units or any

right to receive cash or shares of common stock under this Agreement, except to the limited extent permitted
under the Plan. No creditor of Employee (or of any beneficiary)
shall have any right to garnish or otherwise attach any Units or any right
to receive cash or shares of common stock under this Agreement. In the event of any attempted
assignment, pledge or other transfer, or
attempted garnishment or attachment by a creditor, the Company shall have no further liability under this Agreement.

 
8. Securities
Law Matters. Employee acknowledges that the Shares may have not been registered under the Securities Act of 1933 or the Blue Sky laws
of any state

(collectively, the “Securities Acts”). If such Shares have not been so registered, Employee acknowledges
and understands that the Company is under no obligation to register,
under the Securities Acts, the Shares or to assist him or her in
complying with any exemption from such registration if he or she should at a later date wish to dispose of the
Shares. Employee acknowledges
that if not then registered under the Securities Acts, the Shares shall bear a customary 1933 Act restricted legend restricting the transferability
thereof.

 
9. Employee
Representations. Employee hereby represents and warrants that Employee has reviewed with his or her own tax advisors the federal,
state, and local tax

consequences of the transactions contemplated by this Agreement. Employee is relying solely on such advisors and
not on any statements or representation of the Company or
any of its agents. Employee understands that he or she will be solely responsible
for any tax liability that may result to him or her as a result of the transactions contemplated by
this Agreement.

 
10. The
Plan; Administration. The Units are governed by the terms of the Plan (other than the limits contained in Section 5 of the Plan, which
will not apply) as if this

Inducement Grant had been granted under the Plan, which the terms of which incorporated herein by reference.
The Board and/or the Committee shall have the sole and
complete discretion with respect to all matters reserved to it by the Plan and
decisions of the Board and/or the Committee with respect thereto and to this Agreement shall be
final and binding upon the Employee. In
the event of any conflict between the terms and conditions of this Agreement and the Plan, the provisions of the Plan shall govern and
control. By the execution of this Agreement, Employee acknowledges receipt of a copy of the Plan.

 
11. General.
 

(a) Any
notice required to be delivered to the Company under this Agreement shall be in writing and addressed to the Chief Financial Officer of
the Company
at the Company’s principal corporate offices. Any notice required to be delivered to Employee under this Agreement shall
be in writing and addressed to Employee at
Employee’s address as shown in the records of the Company. Either party may designate
another address in writing (or by such other method approved by the
Company) from time to time.

 
(b) This
Agreement is intended to comply with Section 409A or an exemption thereunder and shall be construed and interpreted in a manner that is
consistent

with the requirements for avoiding additional taxes or penalties under Section 409A. Notwithstanding the foregoing, the Company
makes no representations that the
payments and benefits provided under this Agreement comply with Section 409A and in no event shall the
Company be liable for all or any portion of any taxes,
penalties, interest or other expenses that may be incurred by the Grantee on account
of non-compliance with Section 409A.

 
(c) This
Agreement may be amended only by a written agreement executed by the Company and Employee.
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(d) This
Agreement and the Plan embody the entire agreement made between the parties hereto with respect to matters covered herein; and this Agreement

shall not be modified except in accordance with paragraph 11(c) of this Agreement.
 
(e) Nothing
herein expressed or implied is intended or shall be construed as conferring upon or giving to any person, firm, or corporation other than
the

parties hereto, any rights or benefits under or by reason of this Agreement.
 
(f) Each
party hereto agrees to execute such further documents as may be necessary or desirable to effect the purposes of this Agreement.
 
(g) This
Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which shall be constitute
but one in

the same agreement. Delivery of an executed counterpart of a signature page by facsimile or other means of electronic transmission
utilizing reasonable image scan
technology (or DocuSign technology) shall be as effective as delivery of a manually executed counterpart
of this Agreement.

 
(h) If
the parties should have a dispute arising out of, or relating to, this Agreement or the parties’ respective rights and duties hereunder,
then the parties will

resolve such dispute in the following manner: (i) any party may at any time deliver to the others a written dispute
notice setting forth a brief description of the issue for
which such notice initiates the dispute resolution mechanism contemplated by
this Section 11(h); (ii) during the 30-day period following the delivery of the notice
described in this Section 11(h) above, the parties
will refer the issue (to the exclusion of a court of law) to final and binding arbitration in Minnesota in accordance
with the then existing
rules (the “Rules”) of the American Arbitration Association (“AAA”), and judgment upon the award
rendered by the arbitrators may be entered
in any court having jurisdiction thereof; provided, that the law applicable to any controversy
shall be the laws of the state of Nevada, regardless of principles of
conflicts of laws. In any arbitration pursuant to this Agreement,
(1) discovery shall be allowed and governed by the Rules, and (2) the award or decision shall be
rendered by a single arbitrator who shall
be appointed by mutual agreement of the Company and Employee. In the event of failure of the parties subject to the dispute
to agree within
30 days after the commencement of the arbitration proceeding upon the appointment of the single arbitrator, the single arbitrator shall
be appointed by
the AAA in accordance with the Rules. Upon the completion of the selection of the single arbitrator, an award or decision
shall be rendered within no more than 30
days. Failure of the arbitrator to meet the time limits of this subsection will not be a basis
for challenging the award. The arbitrator will not have the authority to award
punitive damages to either party. Each party will bear
its own expenses, but the parties will share equally the expenses of the arbitrator. The arbitrator may elect to
award attorneys’
fees and other related costs payable by the losing party to the successful party. This Agreement will be enforceable, and any arbitration
award will be
final and non-appealable, and judgment thereon may be entered in any court of competent jurisdiction.

 
THE PARTIES HERETO
HEREBY WAIVE TRIAL BY JURY IN ANY JUDICIAL PROCEEDING INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER
(WHETHER IN TORT, CONTRACT OR OTHERWISE)
IN ANY WAY ARISING OUT OF, RELATED TO, OR CONNECTED WITH THIS AGREEMENT, THE
RELATED DOCUMENTS OR THE RELATIONSHIP ESTABLISHED UNDER THIS
AGREEMENT.
 

(i) This
Agreement, in its interpretation and effect, shall be governed by the laws of the State of Nevada, without regard to its conflicts-of-law
principles;
provided that if the jurisdiction of incorporation of the Company is a jurisdiction other than Nevada, then this Agreement
shall instead be governed by the laws of the
jurisdiction of incorporation of the Company, without regard to its conflicts-of-law principles.
The venue for any action relating to this Agreement shall be the federal
or state courts located in Minneapolis, Minnesota, to which venue
each party hereby submits.

 
Signature Page follows.
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IN
WITNESS WHEREOF, the parties have executed this Restricted Stock Unit Agreement to be effective as of the date first set forth
above.
 

  EMPLOYEE:
     
  /s/ Hitesh Dheri
  Hitesh Dheri
     
  FRESH VINE WINE, INC.:
     
  By: /s/ Roger Cockroft
  Name:  Roger Cockroft
  Title: Chief Executive Officer

 
Signature Page – Restricted Stock Purchase
Agreement
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Restricted Stock Unit Agreement
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